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direct licensing guidelines

direct licensing guidelines

When to use these guidelines

These sample Direct Licensing Guidelines are designed for use by small record companies and independent artists (ie those not signed to a record label) that are licensors to the Phonographic Performance Company of Australia (PPCA). PPCA is a collecting society that grants certain licences relating to sound recordings and music videos. 

As of 19 April 2008 all PPCA licensors must have direct licensing guidelines in place. These sample Direct Licensing Guidelines have been developed to assist small record companies and independent artists to meet this requirement. For further details see the Arts Law Information Sheet Direct Licensing Guidelines: Sound Recordings.

How to use these guidelines
Remember, these guidelines are a sample only. They will need to be changed according to your specific circumstances. 

At times you will need to insert information such as names, dates or descriptions. Where this is necessary you will be prompted by an expression in square brackets like this:

([name](
The sample guidelines provide instructions written in capital letters. These are NOT to be included in your guidelines.

The use of the ( symbol is to draw your attention to that part of the agreement. Where you see this symbol used you may need to amend, delete or modify the information.
Step 1

Read the accompanying explanatory notes. 

Step 2

Make sure that the guidelines are appropriate for your purposes. If you are unsure, you can contact Arts Law. 

Step 3

1. If you have purchased a PDF version, you must type up the agreement as the version is non-editable. You need to type up the main part of the agreement and complete all the details. You do not need to type the instructions as these are for your information only and do not form part of the agreement.

2. If you have purchased the Word version, editable, you need to create a new document by saving this sample agreement on your computer. This sample agreement is formatted in such a manner that the numbering of clauses will automatically be updated if you insert new clauses or delete existing ones, for instance where you are requested to choose between two alternative clauses. The cross-referencing will also be updated. If necessary, you can update it by highlighting your whole document (Crtl + A), then pressing Shift + F9 followed by F9 only.

3. Remember to remove the  symbols and to make your choices if needed or insert information when required. Delete all instructions from the agreement.

NOTE: The Word version does not allow you to delete the introductory part and the explanatory notes. Once you have finalised your agreement, just print the required pages of the agreement for signature (excluding the rest of the document).

Step 4

You must have your draft agreement reviewed if you have made material changes to this deed of release, i.e. if you have changed the meaning of any clause. Arts Law is not responsible for any loss suffered as a result of any change to the wording of the sample agreement. To the extent permitted by law, Arts Law excludes any liability, including any liability for negligence, for any loss, including indirect or consequential damages arising from or in relation to of any change to the wording of the sample agreement.
If you subscribe to Arts Law we may arrange to have your deed of release reviewed. 

It is a good idea to have your draft agreement reviewed if you are unsure whether it meets your requirements.

Useful Readings
· Arts Law Centre of Australia, Information Sheet, Copyright Collecting Societies.

· Arts Law Centre of Australia, Information Sheet, Direct Licensing Guidelines: Sound Recordings.
Need more help?

If you have questions about any of our information sheets or sample agreements, or if you need a document reviewed contact Arts Law.

Telephone: (02) 9356 2566 or tollfree outside Sydney 1800 221 457

Also visit the Arts Law website for articles and information sheets.

Help us to help you

Arts Law exists to assist low-income creators and organisations like you with legal matters. We provide cheap sample agreements like these sample guidelines so that you can protect and promote your creativity. The income we earn from selling these sample agreements is essential for us to keep providing this assistance to creators. 

If you are the original purchaser you can use this sample to draft your guidelines. Otherwise, except as permitted by the Copyright Act 1968 (Cth), you need permission from Arts Law if you want to copy, reproduce, distribute or communicate these sample guidelines to any other person. 

If you do this without permission you may be infringing our copyright. You will also be making it harder for Arts Law to help you and other creators to protect your interests. 
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explanatory Notes

Using the explanatory notes

The explanatory notes are intended to provide more detailed explanations of certain clauses in these sample guidelines and to give more detail about the law involved.

The explanatory notes DO NOT form part of the guidelines and should not be included in your final redrafted guidelines.

The explanatory notes are not intended as legal advice and should be considered information only. You should contact Arts Law for specific legal advice.

Option A and Option B

The first choice to make is whether you are in a position to offer direct licensing. Some businesses do not have the means to offer direct licensing because of the time and cost it would take to administer the licences. If you decide it is impractical for you to directly licence your sound recordings, you can state this in your guidelines by using Option A. People wanting a licence to use your sound recordings or music videos will still be able to go to PPCA for public performance or transmission rights licences.
Option B is for businesses that are willing to accept direct licensing enquiries. If you use this option people wanting to use your sound recordings can go to either PPCA or you to ask for a licence to use your sound recordings and music videos. This does not mean you must directly licence your work, it just means that you will accept an enquiry and you will directly licence your work if appropriate. If, after receiving the enquiry, it is apparent that it will be impractical for you to provide a direct licence then you can refer the enquirer to PPCA.

There is no legal obligation upon you to give someone a direct licence. It is up to you to decide if you wish to grant a licence and on what terms. Until you sign a licence agreement or verbally agree to licence your work, you are not legally obligated to give the person a direct licence. 

Option A and Option B both meet the PPCA requirement to have direct licensing guidelines.

Name of record company

Clause 1.1 (in both Option A and Option B) requires you to insert the name of your record company. For most businesses this information is obvious and will be easy to include. If you are having difficulty working out what name to put down you should check your PPCA input agreement and use the name you used for that agreement. 

Blanket licences from PPCA

Clause 1.3 of Option A and 1.2 of Option B explains that people can get a blanket licence from PPCA. There will be occasions in which PPCA is unable to offer a licence (because they do not have the right to do so). For example, PPCA does not licence the use of sound recordings on compilations or synchronisation for film or television. You may find people come to you directly for those types of licences. You should call PPCA if you have questions about what types of licences they offer for sound recordings and videos. PPCA only offers blanket licences which give the right to play any sound recording or music video from the PPCA catalogue; it does not licence individual sound recordings or music videos.
Types of licences offered (clause 2)

Clause 2.1 explains that you will only offer non-exclusive licences. A non-exclusive licence enables you to licence other people to play the same recording. An exclusive licence means that you will only licence that person. As a PPCA licensor you have already given PPCA a non-exclusive licence. Because PPCA have a licence it is not possible for you to now grant other parties an exclusive licence for the same thing.

Clause 2.2 requires you to select the types of licences you wish to offer. You need to select at least one type of licence for which you are willing to accept direct licensing enquiries. If there are no types of licences for which you will accept direct licensing enquiries then you should use Option A.

Clause 2.3 explains to people that the licence is only in relation to the sound recording. If there is copyright in the underlying musical work and lyrics then the person will also need to obtain permission for the use of the underlying work. Permission to use musical works can be sought from the Australasian Performing Rights Association (APRA) and the Australasian Mechanical Copyright Owners Society (AMCOS). The contact details for these organisations are provided in the sample guidelines.

Process for direct licensing (clause 3)

This clause sets out the process that people must follow if they wish to make an enquiry to you about direct licensing. 

There are a lot of instructions written in capitals in this clause. It is important that you read them carefully, make the appropriate choices for your business and amend the guidelines where required. 

You may find it easiest to develop a standardised enquiry form. If you are not using a standardised form then you must delete clause 3.3. Arts Law does not have a standardised enquiry form, so it is something that you will need to develop yourself. PPCA and APRA/AMCOS use standardised forms and looking at these may give you an idea as to how to get started. Remember that there will be copyright in the PPCA and APRA/AMCOS forms, so you can’t just copy them and use them without permission.

Clause 3.4 should be used where you do not have a standardised form. It sets out the information that you require from a person making an enquiry about direct licensing. It does not have to be comprehensive because you can ask for further information if you require it. The information the enquirer provides should help you determine whether it will be practical for you to provide a direct licence and how much you should charge for the licence.  

If you know how long it will take you to process an enquiry, you should include this in the clause. For example, clause 3.5 could be amended so that it states how many days it will take for you to respond to an enquiry for direct licensing.

Clause 3.6 states that the licence fee includes the cost of preparing the licence agreement. You should take this into consideration when calculating the licence fee because if you charge a low licence fee and then pay a lawyer to draft a licence agreement for you, you could lose money from directly licensing your sound recording.

Schedule 1: licence fees

If you have a standard list of licence fees you may choose to include these in your guidelines. If you have not decided on standard fees or if your licence fees are calculated on a case by case basis, this schedule must be deleted.

The instructions explain that you should include any blanket licence rates if you are using them. A blanket licence is a licence that covers several recordings. For example, you could decide to provide blanket licences for specific artists.
There are many things to consider when deciding what you will charge for a licence fee. It is up to you to decide what to charge. You may even make the licence free if you wish to do so.  The factors to consider in calculating the cost of the licence could include:

· the administrative fees you will incur in negotiating and processing the licence;

· any establishment fees, such as the cost of having the terms and conditions of the licence drafted by a lawyer; 

· the duration of the licence (eg you would generally charge more for a 12 month licence than you would for a one-off licence);

· the number of people likely to hear the work under the licence; 

· the type of business applying for the licence (eg you may be willing to offer a reduced price for not for profit organisations); and

· what your competitors are charging – this will assist you in making your licence fees competitive and thereby increasing the likelihood that someone will apply for a direct licence from you rather than selecting a sound recording released by someone else.

OTHER INFORMATION

PPCA Input Agreements

These guidelines are drafted on the assumption that you are a PPCA Licensor or will have become a PPCA licensor by the time you start making the guidelines available to the public. You are a PPCA licensor if you have signed the PPCA input agreement. If you have signed up to the PPCA artist direct distribution scheme, but have not signed an input agreement, then you are not a PPCA licensor and are not required by any PPCA input licence agreement to have direct licensing guidelines.

Amending the guidelines so they only deal with licensing of sound recordings

If you wish to licence only sound recordings you will need to amend the sample guidelines by removing all references to music videos. 

Putting your guidelines on your website

If you a run website for your record company you must make the guidelines available on your website. If you do not have a website then upon request you must provide a copy of the guidelines.

Providing your guidelines to PPCA

If you are a PPCA licensor you must provide a copy of your guidelines to PPCA. Every time you change your guidelines you must provide an updated copy of the guidelines to PPCA. This is a requirement of your PPCA input agreement.

Terms and conditions for the licence

These sample guidelines address the circumstances in which you will consider entering into a direct licensing arrangement for your sound recordings and music videos and the procedure for direct licensing. If you agree to directly licence any of your sound recordings or music videos you will need to provide the licensee (the person that you are licensing) with an agreement containing the terms and conditions of the licence. Having written terms and conditions is important because it will help each party understand their rights and obligations and to resolve disputes. You may find it easiest to use standard terms and conditions, this means that you use the same terms and conditions each time you licence a work and the only thing that you change are the variables such as the name of the work you are licensing, the name of the person or business that you are licensing and the type of licence that you are providing.

Arts Law does not have any sample terms and conditions for licensing. You may need to engage a lawyer to draft these for you. Arts Law can refer you to lawyers with relevant experience but the lawyers will charge for their services so you will need to discuss costs before asking the lawyer to do any work for you.

Privacy

As part of the enquiry process you may receive personal information. We recommend that you read the Arts Law information sheet Privacy and the Private Sector, which provides general information about the private sector and privacy law.

Trade Practices

The Trade Practices Act 1974 (Cth) contains provisions that prohibit anti-competitive behaviour. For example, if you make arrangements with other record companies as to the amount you will charge for a licence fee you may breach the anti-competitive provisions. If you engage in exclusive dealing you will be in breach of the Trade Practices Act only if the purpose or likely effect is to substantially lessen competition in the market. An example of exclusive dealing is where you restrict other people’s choice in where they will buy a product. The PPCA authorisation relates only to PPCA’s collective licensing arrangement – it will not protect you in relation to your individual licensing activities. If in doubt you should get your own trade practices advice.

The following ACCC publications provide further information on this area of law:

· Refusal to deal;

· Summary of the Trade Practices Act; and 
· Small business and the Trade Practices Act (see Unfair business practices publications in Related topics).
To contact the ACCC go to www.accc.gov.au or call 1300 302 502.
useful organisations
Arts Law Centre of Australia

Tel: (02) 9356 2566 within Sydney or 1800 221 457 tollfree outside Sydney.

www.artslaw.com.au
The Arts Law Centre of Australia provides free and low-cost specialised legal and business advice and referral services, professional development resources and advocacy for artists and arts organisations.

Australian Competition and Consumer Commission
Tel: (02) 9356 2566 

www.accc.gov.au
The Australian Competition and Consumer Commission (ACCC) promotes competition and fair trade in the market place to benefit consumers, business and the community. Its primary responsibility is to ensure that individuals and businesses comply with the Commonwealth competition, fair trading and consumer protection laws.
Australian Copyright Council

Tel: (02) 9318 1788

www.copyright.org.au
The Australian Copyright Council provides legal advice on copyright and has a number of useful publications. Its information sheets may be accessed for free on its website or ordered via telephone.
Australasian Performing Right Association / Australasian Mechanical Copyright Owners Society (APRA/ AMCOS)

Tel: (02) 9935 7900 (general); 1300 852 388 (licensing); 1800 642 634 (writers and publishers)
www.apra.com.au 

APRA/AMCOS are the collecting societies for the performance, broadcast, recording and synchronisation of music (not including sound recordings).  

Australian Recording Industry Association (ARIA)

Tel:
(02) 9267 7996

www.aria.com.au
ARIA is the industry organisation representing record companies. In some circumstances ARIA can provide licences to copy sound recordings.

Phonographic Performance Company of Australia (PPCA)

Tel: (02) 8569 1100

www.ppca.com.au
PPCA is the collecting society dealing with copyright in sound recordings. Public performance and transmission rights licences for use of sound recordings are available through PPCA.

DIRECT LICENSING GUIDELINES (Public performance and transmission rights)
( [IF YOU CHOOSE NOT TO PROVIDE DIRECT LICENSING, USE OPTION A. IF YOU WILL ACCEPT DIRECT LICENSING ENQUIRIES THEN USE OPTION B.  DELETE THE OPTION YOU ARE NOT USING.](
([OPTION A](
1. Our direct licensing guidelines

1.1. These are the direct licensing guidelines of ([name of record company]( (we/us/our). At present we do not have the capacity to directly licence any of our sound recordings or music videos for public performance or transmission. 

1.2. Given the legal and administrative costs involved with direct licensing we are unable to offer direct licenses at competitive rates for public performance or transmission. We will review our position every 12 months to consider whether the size and skill base of our organisation enables us to engage in direct licensing.

1.3. In the meantime, if you require a licence for the public performance or transmission of one of our sound recordings or music videos you should contact the Phonographic Performance Company of Australia (PPCA) at www.ppca.com.au or call (02) 8569 1111.

1.4. If you wish to provide any feedback or comments on our direct licensing policy, please email ([email contact of recording company](.

([OPTION B](
2. Our direct licensing guidelines
2.1. These are the direct licensing guidelines of ([name of record company]( (we/us/our). This document contains information about licensing our sound recordings and music videos. It sets out the procedure to be followed when you are making an enquiry about direct licensing for public performance or transmission. 

2.2. An alternative to licensing the sound recording or music video directly from us is to obtain a blanket licence from the Phonographic Performance Company of Australia (PPCA). If you obtain the PPCA blanket licence then you will not require a licence from us because the blanket licence gives you permission, within the terms of the licence, to play any recording from the PPCA catalogue which covers over 5,000 recording labels including our sound recordings and music videos. Go to www.ppca.com.au or call PPCA on (02) 8569 1111 to find out more.

3. Types of licences offered for sound recordings and music videos 

3.1. We only provide non-exclusive licences. This means we can offer the same licences to other people. For example, if we licence your restaurant to play our sound recordings and/or music videos, we can also licence any other businesses (including other restaurants) that wish to play our sound recordings and/or music videos.

3.2. We offer licences for the following purposes:

([DELETE, ADD OR AMEND LICENCES CATEGORIES AS APPROPRIATE TO YOUR BUSINESS. FOR EXAMPLE, INSTEAD OF OFFERING A TRANSMISSION LICENCE YOU MAY WISH TO SPECIFIY THAT YOU WILL ONLY OFFER A WEBCASTING LICENCE.](
a transmission licences for our sound recordings and music videos. You will need a transmission licence if you intend to communicate the sound recording or music video to the public, for example by way of radio, television or the internet;
b public performance licences for our sound recordings and music videos. You will need a public performance licence if you intend to play the sound recording or music video in public, for example by playing a CD at your business premises;
c ([DESCRIBE ANY OTHER TYPES OF LICENCES YOU WILL OFFER. DELETE THIS CLAUSE IF YOU ARE NOT OFFERING ANY ADDITIONAL TYPES OF LICENCES.](
3.3. These licences are separate from any licence required in respect of the underlying copyright in the music and lyrics on the sound recording or music video. Unless the underlying musical works are no longer protected by copyright, you will also need to obtain permission to use the underlying musical works (including any lyrics). Permission to use musical works can be sought from the Australasian Performing Rights Association (APRA) and the Australasian Mechanical Copyright Owners Society (AMCOS). These two organisations operate from the same office and have responsibility for different types of licensing. See www.apra.com.au or call 1300 852 388.
4. What is the process for direct licensing?

([CLAUSE 3.1 IS OPTIONAL. DELETE IF YOU ARE NOT PROVIDING A SCHEDULE OF FEES – E.G. IF YOU HAVE NOT DEVELOPED STANDARDISED FEES OR IF YOU WILL ONLY QUOTE LICENCE FEES AFTER YOU HAVE ALL THE RELEVANT INFORMATION.](
4.1.  Our licence fees are set out in the schedule to these guidelines.
4.2. To enquire about directly licensing any of our sound recordings or music videos, please contact ([contact person or position name of relevant person at your record company]( on ([phone number and/or email address](.
([SELECT EITHER CLAUSE 3.3 OR 3.4. DELETE THE CLAUSE YOU ARE NOT USING. CLAUSE 3.3 MUST ONLY BE USED IF YOU HAVE DEVELOPED A STANARD ENQUIRY FORM.](
4.3. Please fill out our direct licensing enquiry form which can be downloaded from ([hyperlink]( or phone us on ([phone number]( and we will send you a copy.
([OR](
4.4. We require the following information:

a your business name;

b your ABN;

c your contact details;

d a brief description of your business (eg café, gym, radio station, film festival);
e an accurate estimation, to the best of your ability and in good faith, of the number of customers per month attending your business (for radio and television stations, we require an estimate of your audience numbers. For one-off events please estimate the number of people you anticipate will attend);

f the title of each sound recording and/or music video you wish to use (if you wish to use the entire album please indicate this);
g a brief description of how you will be using the sound recording and/or music video (please keep the description under 200 words); 

h how long you require the licence (for example, is it for a one-off event or do you require it for a longer period, such as 12 months?); and

i ([DESCRIBE ANY OTHER STANDARD INFORMATION YOU REQUIRE.](
4.5. Once you have provided us with this information we will get in touch with you to discuss whether a direct licence is likely to be appropriate in the circumstances. ([THE FOLLOWING SENTENCE IS OPTIONAL, DELETE IF NOT USING: Please be patient, we are only a small business and due to our limited resources it may take several days for us to respond to your valued enquiry.](
4.6. After speaking with you, we may require additional information. Once you have provided us with any additional information we require we will provide you with a quote for the licence fee. Our licence fee includes the cost of preparing the licence agreement. Licence fees vary depending on the type of use you are making of the sound recording or music video. ([THE FOLLOWING SENTENCE IS OPTIONAL, DELETE IF NOT USING: Please note that we do not provide any licences free of charge.]

4.7. If you accept our licence fee you must notify us in writing of your acceptance. We will then prepare the licence, which sets out the terms and conditions under which we grant you the licence. ([THE FOLLOWING SENTENCE IS OPTIONAL: A copy of our standard licence terms is available upon request.](
4.8. We grant licences for the following periods:
([SELECT THE RELEVANT PERIODS OF TIME FOR WHICH YOU WILL GRANT LICENCES – IF YOU DO NOT KNOW THEN DELETE THIS CLAUSE. IF YOU OFFER LICENCES FOR ONE-OFF EVENTS YOU WILL NEED TO CONSIDER WHETHER YOU CAN DO THIS AT A COMPETITIVE PRICE GIVEN THE LEGAL AND ADMINISTRATIVE COSTS OF LICENCING.](
a one-off events;
b 6 months;
c 12 months;

d ([DESCRIBE ANY OTHER PERIOD OF TIME FOR WHICH YOU WILL GRANT A LICENCE.](
4.9. We grant licences to the following types of businesses and for the following purposes. If you business type or purpose is not listed you may fit into our ‘other’ category:

([SELECT THE BUSINESS TYPES YOU INTEND TO LICENCE. DELETE ANY THAT YOU DO NOT WANT TO USE OR, IF YOU HAVE NOT DECIDED WHAT TYPES OF BUSINESSES YOU ARE LIKELY TO LICENCE, DELETE THIS CLAUSE.](
a childcare centres;
b community halls;
c concert venues;
d festivals;
e gymnasiums and fitness centres;
f music on hold;
g nightclubs;

h restaurants and cafes;
i schools and universities;
j ([DESCRIBE OTHER BUSINESSES OR PURPOSES FOR WHICH YOU WILL PROVIDE A LICENCE;](
k other.
4.10. Once you have paid the licence fee and have signed the licence agreement you are able to use the sound recording and/or music video in accordance with the terms and conditions of the licence. Don’t forget to contact APRA and AMCOS to see if you also require a licence from them for the use of the musical works and lyrics. See www.apra.com.au or call APRA and AMCOS on 1300 852 388 to find out more.

([THIS SCHEDULE MUST BE DELETED IF YOU ARE NOT PROVIDING A LIST OF LICENCE FEES.](
SCHEDULE 1: LICENCE FEES

([SET OUT THE DIFFERENT LICENCE FEES THAT YOU OFFER. YOU WILL NEED TO CONSIDER WHAT TYPES OF LICENCES THAT YOU WISH TO OFFER. INCLUDE ANY BLANKET LICENCE RATES IF RELEVANT AND EXPLAIN WHAT SOUND RECORDINGS AND MUSIC VIDEOS ARE INCLUDED IN THE BLANKET LICENCE.](
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