CONTRACTS

What is a contract?

A contract is an exchange of promises ("something for something") that is legally enforceable.
Contracts can also be called "agreements".

Throughout life you will enter into thousands of contracts, without even realising it! For example,
getting on a bus; subscribing to pay TV; buying a drink.

More about contracts

There are 4 things that a contract needs to be enforceable:

Offer: an offer by one party to another (must be made clear what the offer is). If an offer is
rejected then that offer automatically ends.

Acceptance: the other party must accept the whole offer without conditions. For example, if
an art buyer offers you $500 for your painting and you say that you would take $600, you
have not accepted the buyer’s offer, but made a new offer that the buyer can accept or reject.
This is referred to as a counter offer. There can be many offers and counter-offers before
there is an agreement.

Consideration: this is what each party gives to the other as the agreed price for the other’s
promises.

Intention: the people or organisations entering into the contract must intend to create legal
relations.

How do you make a contract?

A contract can be made:

orally;
in writing;
partly orally and partly in writing; or

by people’s actions.

This means that a contract can be made up of a number of different things such as phone calls,
letters, emails and conversations.
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How to safeguard yourself

Is it a good deal for you?

Make sure that the deal meets your requirements and covers all your concerns.
You can negotiate.

There is no such thing as a standard contract so try to negotiate better terms for yourself. If you
can’t, and you think that it is a bad deal for you, then maybe you should walk away.

Get legal advice.

Especially if you don’t understand a document or conversation. You can call Arts Law. Don’t give in
to pressure to sign a contract.

Do your research.

An individual could be bankrupt or untrustworthy. Who are you entering into a contract with? Check
with the Australian Securities and Investment Commission (ASIC; www.asic.gov.au) and with the
Consumer Affairs body in your State. Ask around.

Don’t give away more than you need to.

Try to keep control of your artistic property, eg your copyright in your artwork

Only promise what you can deliver.

You cannot give something that you do not have. Be sure you can deliver what you say you can.
Keep a copy of all documents that you sign and read them often.

It's a good idea to get two copies (identical originals) of the agreement signed by both parties and
keep one, or try to get a copy of the original signed contract if there is only one.

Basic tips about contracts

e Get it in writing. This will help avoid disputes.

e |If someone is hesitant about putting things in writing, explain that it is not a sign of distrust but
a clear way to understand each others’ rights and obligations. Because sometimes things do
go wrong!

¢ You can use a ‘formal’ contract (the kind a lawyer would). Arts Law has sample contracts that
you could look at.

e You can write your contract in simple wording (plain language), so that both of you
understand it.

o If the other person still does not agree, write them a follow-up letter in simple, non-
threatening language to confirm what each party has agreed on. You can then ask them to

© Arts Law Centre of Australia 2010 2


http://www.asic.gov.au/

Arts Law Centre of Australia AITB information sheet — TITLE HERE

check it, and sign it if they agree with it. If it is signed it then becomes evidence of the
agreement.

Always read all written documents that are given to you to sign, and make sure that you
understand them before you sign.

Further information

Arts Law Centre of Australia (www.artslaw.com.au), tel. (02) 9356 2566 or toll-free outside Sydney
1800 221 457

Disclaimer

The information in this information sheet is general. It does not constitute, and should be not relied
on as, legal advice. The Arts Law Centre of Australia (Arts Law) recommends seeking advice from a
gualified lawyer on the legal issues affecting you before acting on any legal matter.

While Arts Law tries to ensure that the content of this information sheet is accurate, adequate or
complete, it does not represent or warrant its accuracy, adequacy or completeness. Arts Law is not
responsible for any loss suffered as a result of or in relation to the use of this information sheet. To
the extent permitted by law, Arts Law excludes any liability, including any liability for negligence, for
any loss, including indirect or consequential damages arising from or in relation to the use of this
information sheet.
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You may photocopy this information sheet for a non-profit purpose, provided you copy all of it, and
you do not alter it in any way. Check you have the most recent version by contacting us on (02) 9356
2566 or toll-free outside Sydney on 1800 221 457.

Artists in the Black is a specialised Indigenous program run by the Arts Law Centre of Australia.

Artists in the Black receives financial support from the Australian Government, Department of the
Prime Minister and Cabinet, Office for the Arts through its National Arts and Crafts Industry Support
(NACIS) program.
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