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PREFACE 

As Michael Ondaatje so acutely put it in his book The English Patient, "We die 
containing a richness of lovers and tribes, tastes we have swallowed, bodies we have 
plunged into and swum up as if rivers of wisdom, characters we have climbed into as if 
trees, fears we have hidden in as if caves." Fortunately for all of us, artists not only live 
this richness but seemingly miraculously manifest these ideas, experiences, hindsight 
and foretelling, the striving for understanding, speculation about meaning, the 
consciousness of being which distinguishes us all as humans. And when artists die 
they leave behind an archaeology, which is of value both as evidence of a particular 
life and also of a people, a time and a place. In order for this archaeology neither to 
remain buried nor be looted by treasure hunters, safe keeping places and guardians 
must be predetermined by its creators. And so we come to the practicality of how 
artists should manage their estates. 
 
While the impetus for this document was the impact on the arts community of too 
numerous AIDS related deaths, its necessity has been felt for much longer. The 
occasional public furore caused by unseemly contests, acrimonious family wrangles or 
miscarriages of intention in relation to artists' estates is a reminder of the need for 
some thought to be given in advance to determining the fate of the property created 
and accumulated in a lifetime - the uses to which worldly goods are put and the 
potential for profits arising from them. 
 
It is understandable that artists are preoccupied with the imperative to produce their 
work and bring it before the public, but because the work will have a longer life than its 
originator, it is important that artists pay attention to its fate. It is sad when artwork falls 
into the hands of people who are only interested in it as a commodity or who are 
ignorant of its full significance. While for artists estate planning may seem like a 
distracting chore, or difficult or time consuming, it is a decision that should be made 
consciously, not by default. 
 
This document has been written both to encourage artists to think about the issue of 
estate planning, and to provide guidance for those who decide to do something about 
it. As many as one in three Australians do not make a will. If you are an artist, as a 
chronicler of the times in which you live it is important that you are not numbered 
amongst them. 
 
Included in this document is a range of options available to visual artists in dealing with 
your work during your lifetime, and information about making a will so that you can be 
confident that your life's work is dealt with according to your wishes after your death. 
"Estate Planning" answers your questions and gives guidance about when you should 
seek expert advice and from whom. Though it may require some effort in 
documentation, there are a range of benefits to be gained in keeping systematic 
records and having control over rights of access to and ownership and use of artworks. 
It is also very important. After all, the cultural legacy of your moment in history is being 
decided upon and it deserves to be treated with respect. 
 
The research, writing and production of this document has taken the time of many 
people whose contributions are acknowledged here. Commissioned by the Australia 



 

  

Council for the Arts, the document has been produced through the collaboration 
between the Arts Law Centre of Australia and the National Association for the Visual 
Arts (NAVA). Both organisations are committed to ensuring the protection, growth and 
development of the Australian arts sector. 
 
Our thanks go to Michael Ossher and Michael McMahon who developed the original 
draft of this text. Their commitment to the project went beyond the resources available 
and we are grateful for their determination to see it through. 
 
Also thank you to current and former staff including from the Arts Law Centre: Robyn 
Ayres; Elizabeth Beal; Ian Collie; Helen Ferris; Eve McGregor; Ant Horn; Julie Robb; 
Marie-Louise Symons; and Catherine Waters; and from the National Association for 
the Visual Arts: Barbara Allen; Nick Hore; Merrilee Kessler and Anna Ward. 
 
We are also indebted to: Associate Professor Rosalind Atherton; University of Sydney; 
the Bundanon Trust; Catherine Dwyer (formerly Manager of Compliance and 
Administration of Perpetual Trustees); the Felton Bequest; Val Hodgson, Cultural 
Bequests Program, Department of Communications, Information Technology and the 
Arts; Joanne Hotston; James Kenney; Rosemary Laing; Mallesons Stephen Jacques 
lawyers who have assisted on a pro bono basis; Rohan Mead, National Marketing 
Manager, Perpetual Trustees; Steve Miller of Steven J Miller & Associates; Orange 
Regional Gallery; Jan Pearce; estate trustees Alan and Francis Rees; Roone 
Richardson of Roone Richardson Lawyers; Professor Terry Smith, formerly of the 
Power Institute of Fine Arts; Judy Sullivan, formerly of Gilbert+Tobin Lawyers; 
Margaret Tuckson; and Prue Vines, Senior Lecturer, University of New South Wales. 
 
And finally, “Where There’s a Will…” is dedicated to the memory of Peter Tully, a 
much loved and respected Australian artist who died too young but left us all the 
valuable legacy of the fruits of his skill and imagination.  
 
Tamara Winikoff 
9 June 2004 
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1. PLANNING YOUR ESTATE 

1.1 What is your estate? 

All property that you own outright or have an interest in, is property that may be 
disposed of during your lifetime, or should be considered when making your will. 
 
This includes real estate, personal property such as a car, furniture, shares or other 
investments, personal documents, letters and artwork – both your own and anyone 
else's that you have acquired. It also includes the copyright in your artwork and any 
copyright which you have acquired in other people's artwork or other copyright 
materials and your rights in other forms of intellectual property, such as designs, 
patents and trade marks. Your estate comprises all of the property you own together 
with any debts, taxes and liabilities you may owe at the time of your death. 

1.2 The importance of copyright 

What is copyright? 

The term copyright refers to certain legal rights, which allow people to control the use 
of their original creative work. Perhaps the most important of these rights for visual 
artists is the right to control the copying (or ‘reproduction’) of their artwork and to offer 
copies for sale. 
 
Copyright is a distinct asset that exists independently of the physical artwork. For 
example, if you sell an artwork to a public gallery, you continue to own the copyright in 
it unless you transfer it to the gallery in writing; the gallery cannot make reproductions 
of the artwork without your permission. 
 
Due to the independent existence of copyright, when planning your estate you may 
choose to dispose of the physical artwork to one person and the copyright to another. 
If you do not expressly dispose of your copyright in an unpublished manuscript or 
artwork but do dispose of the physical work (either by specific reference to the artwork 
or manuscript or more generally by giving your entire estate to someone) then the 
person entitled to the physical work will also receive the copyright in the work. 
 
It is important to get legal advice about copyright from a lawyer who has expertise in 
intellectual property. Contact the Arts Law Centre of Australia or the Australian 
Copyright Council for assistance. See Useful Organisations for their contact details. 

Copyright is flexible 

You can give a number of people different rights to use your copyright. Using the 
gallery example, you may give the gallery permission to make copies of your artwork 
for publication in an exhibition catalogue and give someone else the right to make 
postcards from your artwork. This flexibility is also available to you in estate planning – 
you may want to give different people different rights to use your copyright in your will. 

http://www.artslaw.com.au/
http://www.copyright.org.au/
http://www.copyright.org.au/
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Ownership of copyright 

The owner of copyright is usually the person who creates the artwork. Of course, this 
will not be the case if the creator has transferred (‘assigned’) their copyright to another 
person in writing. There are some other notable exceptions. If, for example, you create 
artworks as part of your employment, your employer will usually own all the copyright. 
Where a person commissions you to paint a portrait, or make an engraving, or (in 
some cases) to take a photograph, that person will own copyright in the resulting 
artwork, unless you both agree otherwise in writing. 
 

Gaining copyright protection 

Copyright protection in Australia is automatic. It does not rely on any system of 
registration. Your artwork is protected by copyright as soon as it is made or expressed 
in a 'material form’ - that is, in any form of storage, whether visible or not - provided it is 
not itself merely a copy of an already existing artwork. 

Duration of copyright 

The lifespan of copyright makes it an important asset to take into account when 
planning your estate. The duration of copyright protection depends on the kind of 
copyright material. 
 
Until 1 January 2005, copyright in most artworks lasted for the lifetime of the artist plus 
50 years after the artist's death. The Copyright Act 1968 (Cth) was amended on 1 
January 2005 and the duration of copyright for most artworks (including photographs) 
was extended to lifetime of the artist plus 70 years after the artist’s death. The 
extension only applies to works which were still protected by copyright on 1 January 
2005.  So if the artist died before 1 January 1955 the copyright duration has expired 
and it was not revived for an extra 20 years.  
 
If an estate comprises other kinds of copyright materials, such as literary or musical 
works, sound recordings or films, the duration of copyright protection for each of these 
will need to be considered separately.  

Reproduction of artworks and licensing of copyright 

Owners of copyright can control the reproduction of their artwork and grant licences to 
others to reproduce their artwork. 
 
VISCOPY (Visual Arts Copyright Collecting Agency), can administer your rights in the 
reproduction of your artwork by any means, including publications, posters, slides and 
CD ROM. Any owner of copyright in visual artwork can be a member. Also, trustees or 
executors of artists’ estates and people who inherit copyright under a will can be 
members. VISCOPY can license the reproduction of your artwork to others and collect 
the licence fees on your behalf. See Useful Organisations for VISCOPY’s contact 
details. 

1.3 Moral rights 

In addition to copyright rights granted under the Copyright Act 1968, Australian artists 
have ‘moral rights’- specifically the ‘right of integrity’ and the ’right of attribution’. 
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The right of integrity is the right to object to a person treating your artwork in a manner 
which is derogatory or prejudicial to your honour or reputation. This could include 
distorting or mutilating the artwork or using the artwork in an inappropriate context. 
 
The right of attribution is the right to be known to the public as the creator of the 
artwork and to prevent others from claiming authorship of your work or attributing 
works to you that have been made by someone else. 
 
An author’s moral rights generally continue until copyright ceases to exist in the 
artwork.  
 
Unlike copyright, moral rights do not form part of your estate and cannot be given to a 
person in your will. However, it is important to ensure that there is someone to manage 
your moral rights for you after your death and to take action if those rights are 
infringed. This person may be, but does not have to be, an executor named in your 
will.  

1.4 Property separate from your estate 

There are some kinds of property, which may be treated separately from your estate, 
such as: 
 

 property you own as a ‘joint tenant’; 

 the proceeds of a life insurance policy;  

 property held in a family trust;  

 a business where you have made a ‘buy-sell agreement’ with your business 
partner; and 

 your superannuation. 
 
These kinds of property and the ways in which you can deal with them raise specific 
legal and tax issues on which you should get advice. However, with these kinds of 
property you can be more certain as to who shall receive them, as it is less likely that 
their ownership can be legally challenged after your death. This is an important 
consideration if you want to provide for someone after your death who may be neither 
a relative nor a dependent, such as a friend or same-sex partner. 



 

  

2. HOW TO PLAN YOUR ESTATE 

When planning your estate you will need to consider: 
 

 all the property you own in Australia and overseas; 

 whether any of your property is to be treated separately from your estate; 

 the people you wish to benefit from your estate and their likely future financial 
requirements; 

 the people who may have claims on your estate; 

 the assets which are available to pay debts and liabilities;  

 the tax implications; and  

 the laws that apply to the different ways of dealing with your estate. 
 
You will need to compile a list of your current assets, including bank accounts, 
insurance policies, superannuation, investments, title deeds and an inventory of your 
artwork including your ownership of copyright. 
 
Once you have made arrangements for the disposal of your property, it is a good idea 
to review those arrangements every few years to ensure that they are still appropriate. 
 
Some of the ways you can plan your estate include one, or a combination, of the 
following: 
 

 making a will; 

 disposing of property during your lifetime; 

 acquiring assets as a joint owner; 

 owning a life insurance policy; 

 entering a ‘buy/sell’ agreement with a business partner;  

 establishing a superannuation fund; or 

 establishing a trust. 

 
Each of these options has its advantages and disadvantages. These are summarised 
and explained below. 

2.1 Making a will 

Summary 

Advantages Disadvantages 

 choice - you can choose who will benefit 
from your estate 

 disputes - if your will is 
successfully challenged by 
relatives or dependents, your 
estate may not go to the 
beneficiaries of your choice 

 

 flexibility - there are different ways to 
provide for beneficiaries 

 legalistic - it is advisable to have a 
lawyer draft your will, especially 



 

  

where it is complex; a will may be 
invalid if legal formalities and the 
prescribed form are not followed 

 

 certainty - a carefully drafted will gives you 
peace of mind that your estate will be 
distributed according to your wishes, with 
minimal risk of a successful legal 
challenge 

 tax - in some circumstances, your 
estate or beneficiaries may have 
to pay capital gains tax on 
disposal of estate property 

 

 revocability - a will may always be revoked 
during the lifetime of its maker. This 
applies even where the will claims it 
cannot be revoked 

 

Background 

What is a will? 

A will is a document in which you set out your intentions for the disposal of your 
property after your death. It becomes effective when you die but can be cancelled or 
changed at any time before then. 

Preparing your will 

If your estate and what you wish to do with it is simple and straightforward you can 
make your own will, but be careful. It is always wise to let a lawyer translate your 
intentions into words, so that your plans for the disposition or use of your property 
including your artwork are realised. 
 
You can contact any community legal centre for more information about how to draft a 
will including the Arts Law Centre of Australia, which can refer you to a lawyer who is 
experienced in drafting wills. 
 
The Office of the Public Trustee in each State and Territory also prepare wills. There is 
generally no direct charge for this service, but a percentage based on the value of your 
estate is taken as a fee when or after your estate is distributed. See Useful 
Organisations for the Office of Public Trustee’s contact details in your State or 
Territory. 

How can you dispose of property in a will? 

There are different ways you can dispose of your property in your will. For example: 
 

 you may make an outright gift of certain artworks (or the proceeds from the sale 
of those artworks) to one beneficiary and give the copyright in those artworks to 
another; 

 

 you may specify that a gift is not to be received until a particular condition is 
satisfied (eg. ‘to my nephew if he survives me and attains the age of eighteen’); 

 

 you may provide for an annual sum of money (an ‘annuity’) to be paid to a 
beneficiary; 

http://www.artslaw.com.au/


 

  

 

 you may set up a trust for your young grandchildren so that artworks can be held 
for them and divided between them at a later date. You may want to provide in 
your will for the sale of other assets to pay for the cost of storage, maintenance 
and insurance for the artworks during the interim period; or 

 

 you may give one beneficiary the right to enjoy your property during their lifetime 
(perhaps your spouse or partner) with ownership passing to another beneficiary 
(perhaps your children) after their death. 

 
You should seek legal advice on the options available to you. Some may have tax 
implications or may prove burdensome to your estate. 

2.2 Disposing of property during your lifetime 

Summary 

Advantages Disadvantages 

 in most cases, a gift can’t be challenged  in some circumstances, a gift may 
be challenged after your death 

 you can earn income through sales  you will be taxed on the proceeds 
of any sale 

 your will may be simpler  the disposal of a gift may attract 
capital gains tax. 

 there may be tax benefits if you give 
artworks to public institutions 

 

Background 

There are several advantages to disposing of property during your lifetime such as 
being able to decide who gets what and having the pleasure of seeing the recipient 
enjoying it. Selling or giving away some of your artwork during your lifetime also means 
you can make a simpler will, because it will deal only with the property you retain. 
Selling your artwork means you earn income. 
 
There are tax incentives available to people who give artwork to certain public 
institutions as gifts during their lifetime. Gifts of artwork to a public institution such as a 
museum, gallery, library or hospital may also enhance your reputation and ensure that 
your artwork is collected by the institutions you choose. 
 
It is important to be aware that in some circumstances, a gift made during your lifetime 
will be ‘clawed back’ into your estate after you die. For example, in New South Wales, 
if you die within a certain time after making a gift, it may be considered part of your 
estate if there is any challenge to your will. For this reason you should get legal advice 
if you want to part with assets during your lifetime for less than their market value. 

2.3 Joint ownership of assets 
 

It is possible for assets to be owned jointly by one or more people. There are 2 forms 
of joint ownership known as “joint tenancy” and “tenancy in common”.  



 

  

 
There are advantages and disadvantages to each, partly depending on the relationship 
of the parties. 

Joint tenancy 

When you purchase an asset, such as a house, with another person you may do so on 
the basis that you share ownership with the other owner(s) as a ‘joint tenant’. This 
means that each joint tenant (co-owner) has rights over the entire asset. No joint 
tenant has a specific share in the asset. In other words, you cannot sell or dispose of 
your interest in the asset independently of the other joint tenant/s. 
 

Importantly, when a joint tenant dies, the deceased’s share does not form part of the 
deceased’s estate. Instead it passes automatically to the surviving joint tenant/s.  
 

It is not possible to transfer by will an asset held as a joint tenant. If you wish to 
transfer an asset held as a joint tenant, this can only be done while you are alive. 
 
Joint tenancy is generally more suitable for relationships of mutual trust such as those 
between long term partners, such as husband and wife or de facto relationships. It is 
generally not recommended for business relationships. 
 
Joint tenancy may simplify the administration of your estate, as certain property will not 
form part of your estate. For instance, superannuation may be an asset that is owned 
as a joint tenant. 
 
You should also be conscious of possible tax implications. Stamp duty and capital 
gains tax may be payable if you transfer your property to a joint tenancy structure. You 
should consult an accountant for advice on transferring property into a joint tenancy. 

Tenants in common 

A tenancy in common is another way to jointly own an asset. Under this arrangement 
each tenant in common has a particular share in the asset. The shares may be of 
unequal proportions such as one- third/two thirds. 
 
In a tenancy in common each tenant’s share will form part of their estate at the time of 
their death. In other words the property can be left to a beneficiary under a will. The 
surviving tenant/s in common will not automatically receive the deceased tenants 
share. 
 
A tenancy in common may be more appropriate between friends or in a business 
situation such as where two artists share ownership in a studio space. It may also be 
appropriate in a long-term relationship where the partners have made unequal 
contributions to purchasing the asset or where there are children from a previous 
marriage. The tenancy in common can be structured to reflect the level of each 
partner’s contribution and the partners are able to leave their share to their respective 
children in their wills. 



 

  

2.4 Life insurance policies 

Summary 

Advantages Disadvantages 

 certainty - the proceeds of the policy will 
go to the person of your choice 

 cost of contributions 

 tax - the proceeds of the policy aren’t 
taxed (except in pension or annuity form) 

 

Background 

The proceeds of a life insurance policy must be distributed to the beneficiaries you 
have nominated. This means that others will be unable to challenge the distribution of 
the proceeds of the policy after your death. 

2.5 Buy/sell agreements 

‘Buy/sell agreements’, which give a business partner the right to buy the business once 
the other business partner has died, can have the effect of allowing your share in the 
business to be treated separately from your estate. However, there may be capital 
gains tax implications to consider. 

2.6 Superannuation 

Superannuation funds generally require that you nominate a beneficiary. This person 
will obtain the benefit of your superannuation at your death.  
 
It is a legislative requirement that the trustees of your superannuation fund allocate 
your superannuation assets to one or more people who are your ‘financial 
dependents’. This means that your nominated beneficiary may not receive the assets if 
the trustee believes they do not satisfy this requirement. 
 
The rules of your fund will set out who will be considered as a financial dependent. 
The rules of every fund differ. You should contact the trustees of your fund to obtain a 
copy of the rules. 
 
If you have no financial dependents, the superannuation assets will usually form part 
of your estate. 
 
Your nominated beneficiary(ies), or any person who may be entitled to a death benefit 

may be able to appeal to the Superannuation Complaints Tribunal about the 
trustee’’ decisions or conduct, and to have the matter considered by the Tribunal. See 
Useful Organisations for the contact details of the Superannuation Complaints 
Tribunal. 
 
To avoid future disputes over your superannuation assets it is advisable to review your 
nominated beneficiary(ies) regularly to ensure it remains appropriate.  

http://sct.gov.au/


 

  

2.7 Establishing a trust 

Summary 

Advantages Disadvantages 

 beneficiaries - long term benefits for the 
beneficiaries 

 costs - setup costs and ongoing 
administration costs 

 tax - tax advantages for family trusts and 
trusts set up for cultural or charitable 
purposes 

 control - you may lose control of 
the trust's assets 

 protection of assets - in the case of family 
trusts, assets are protected if a beneficiary 
becomes bankrupt or divorces. 

 failure of the trust - in some 
circumstances, the trust may ‘fail’. 

Background 

What is a trust?  

A trust is a legal entity by which one person (‘the trustee') holds property owned by the 
trust for the benefit of a person or people or class of people (beneficiaries), or for 
some purpose permitted by law, such as a charitable purpose. The property may be 
real estate, personal property (including money and shares) or intellectual property, 
including copyright.  
 
A trust enables you to benefit a person or institution over a long period of time. Trust 
funds are invested to produce income which is used to achieve the purpose of the 
trust. 
 
For example, you may set up a trust which holds your artwork on behalf of your young 
children until they reach a certain age and then distributes the artworks between them. 
Alternatively, you might direct your trustee to sell your artworks over a period of time, 
invest the proceeds and use the interest (and capital if necessary) for the maintenance 
and education of your children. 
 
Like disposing of your property by gift, in New South Wales trust assets may be 
‘clawed back’ into your estate if a family member or a dependent makes a claim. 

Setting up a trust 

You can set up a trust by specifying this as your intention in your will, or alternatively 
you can set up a trust during your lifetime. If you set up a trust during your lifetime, you 
will need to prepare a trust deed. 
 
A trust deed is a document which: 

 sets out the objects of the trust; 

 names the beneficiaries; 

 names the trustees and their powers; and 

 specifies how the income and assets of the trust can be distributed. 
 



 

  

The objects of the trust should be clear, but flexible enough to allow for changing 
circumstances. It is important that the trust deed is drafted carefully and professionally. 
 
It should also provide for the sale of assets or the winding up of the trust (in the event 
that it can no longer achieve its purpose) and specify to whom proceeds should be 
distributed. 
 
A trust may be set up through a lawyer, a trustee company or both. The Trustee 
Corporations Association of Australia maintains a list of trustee companies. See Useful 
Organisations for the Trustee Corporations Association of Australia’s contact details. 

Choosing a trustee 

This person may be the same person as the executor. A trustee can also be a 

beneficiary of the trust as long as they are not the sole beneficiary. The trustee may 
be a relative or friend or a trustee company. Ideally, the trustee should have financial 
know-how and experience in administering the type of trust you want to set up. 
 
Your trust deed should provide for the appointment of an alternate trustee with similar 
qualities in the event that your nominated trustee dies or wishes to retire.  
 
The greater the faith you have in your trustee(s), the more discretion or power you may 
want to give them in your will. If you have nominated trustees in your will, you may 
want to grant them certain powers in relation to your artwork, to assist them with their 
ongoing duties, such as the support of young children. 
 
You might provide your trustees with the discretion: 
 
(a)  to obtain valuations of your artwork; 
 
(b) to enter into agreements with galleries and dealers for the sale of your artworks; 

and 
 
(c)  to decide whether to sell outright to dealers or galleries or to consign your artwork 

for sale subject to the dealer's commission. 

Family trusts 

Family trusts come in several forms. Whatever the form, their main advantages are 
that they allow a family to reduce its overall tax burden, they protect the assets placed 
in the trust from such events as the bankruptcy or divorce of an individual family 
member, and they enable assets to be held for present beneficiaries and for future 
generations. 
 
If you set up a family trust during your lifetime, you can retain control of the assets in 
the trust by setting up a family company, in which you are the main or sole 
shareholder, to act as the trustee. After your death, trust income will continue to be 
distributed according to the terms of the trust deed so that, in effect, you still control 
the flow of income to your family members until the trust comes to an end. 
 
Family trusts will not be appropriate for every family. They are most likely to be used 
where the main income earner of the family is exposed to work-related business risks 



 

  

(for example, a company director or the proprietors of a family business,), where a 
family member requires ongoing care and financial assistance and where the family 
owns assets which are suitable to move in to a family trust structure. 
 
There are significant costs associated with setting up and administering a trust. For 
further information on family trusts, you should contact a lawyer or a trustee company. 
Contact the Law Society in your State or Territory for referral to a lawyer with 
experience in establishing family trusts. See Useful Organisations for the Trustee 
Corporations Association of Australia’s contact details, who can give you information 
on trustee companies. 

Trusts to benefit the arts 

You may want to provide funds to an arts organisation or institution, or to a particular 
class of beneficiaries, such as Australian practising sculptors or painters. The trust 
may, for example, provide an annual award for a portrait by a female artist or maintain 
your house as a low rent residence for young artists. Philanthropy Australia Inc has a 
range of information available that may assist in the establishment of community 
foundations and trusts. See Useful Organisations for their contact details. 

Costs of a charitable trust 

Once the trust is established, it should be able to generate enough income to achieve 
its purpose as well as cover ongoing administrative fees and adverse fluctuations in 
interest rates and inflation. There could however be other costs to consider, such as 
advertising for donations or to inform potential beneficiaries about the trust. 
 
You may want to provide the trustees with the power to join the trust to another with 
similar objects in the event that it is no longer able to generate sufficient income by 
itself. 
 

http://www.philanthropy.org.au/fdntrust/index.html


 

  

3.  YOUR WILL 

Preparation 

 
Before you prepare your will or see a lawyer you should: 
 

 make an inventory of your property, including artwork; 

 choose executors; 

 choose guardians for your children under the age of eighteen; 

 choose beneficiaries;  

 choose trustees and beneficiaries of any trusts you intend to establish; and 

 consider how you wish your body to be disposed of. 

3.1 Making an inventory 

An essential step in planning ahead is to get your records in order. Making an 
inventory of your property (including your bank accounts, insurance policies, 
superannuation, investments, title deeds, artworks and copyright) will make it easier for 
you to decide what you want to do with your will, and should simplify the task of those 
who look after your estate when you die. You should update the inventory of your 
property regularly and give a copy to your executor. 

Why an inventory of artwork? 

An inventory allows the executor of your estate to establish which of your artworks you 
are referring to if you have decided to leave certain works to particular beneficiaries. 
Your executor will also have to place a dollar value on your estate and to do this may 
need to call in an artwork valuer whose job will be easier if they also can readily locate 
and identify each artwork and determine recent sale prices. 
 
A detailed inventory will also assist your artworks to be readily acknowledged as your 
work in future years. This may impact on the potential curatorial and sale values of 
your work. An inventory will be a useful source for authentication of your artwork, 
allowing any forgeries to be identified in the future. The sample inventory included here 
outlines the information that is ideally collected by museum curators when they 
accession artworks to collections. Many artists are not able or willing to keep records 
of this detail but you should at least satisfy yourself that the documents you leave will 
enable the executor of your estate to ensure that your beneficiaries receive the artwork 
you have chosen for them and that this will be settled with as little cost and trouble as 
possible. 
 
Your inventory of artworks should list: 
 

 all artworks which you have given away or sold; 

 all artworks which you own and are in your possession; 

 all artworks which you own and are on loan, including the names and addresses 
of the borrowers and the terms of the loans; 

 all artworks which are held on consignment for sale by galleries, dealers or retail 
outlets and the terms of the consignments; 



 

  

 copyright owners and licensees in all artworks which you have created; and 

 details on each artwork which allow a person to identify the artwork. 
 
If you have not already kept records you should begin to do so now. 
 

3.2 Executors 

The executor’s role 

Your executor is the person whom you appoint to carry out your wishes as expressed 
in your will. He or she completes the necessary legal documentation, finds and collects 
the estate property and distributes it to the beneficiaries named in the will. The 
executor’s duties end once the estate property has been distributed to the 
beneficiaries. 
 
An executor is entitled to be paid for performing their duties, which include: 
 

 locating the will; 

 applying for the death certificate from the Registrar of Births, Deaths and 
Marriages in your State or Territory: 

 locating your assets and liabilities; 

 applying for a grant of probate; 

 assessing the value of your assets; 

 paying any debts, income tax and funeral expenses; and  

 finally, distributing the balance of the assets according to the terms of the will.  
 
One guide to dealing with these duties is ‘Rest Assured’, 4th Edition, 2005 published 
by Redfern Legal Centre Publishing. See Useful Organisations for Redfern Legal 
Centre Publishing’s contact details. 

Choosing an executor 

Before you nominate a person to be the executor, you should discuss the matter with 
that person to ensure they will be happy to accept the appointment. 
 
You may want to appoint more than one executor, each with different skills. For 
example, you may appoint one executor to deal with all the matters relating to your 
artworks and another to deal with the remaining aspects of your estate. It is also a 
good idea to appoint more than one executor where your estate is large or where your 
wishes are complex.  
 
Appointing more than one executor is also a precaution against any mishap should 
your executor die before you, become ill or decline to act in their appointed role. If any 
of these events occur, or if you die without a will, someone will have to apply to the 
Court to be appointed to administer the estate. It is better that this important matter be 
in your control. 
 
In appointing your executor (who can also be a beneficiary under the will), choose 
someone who you trust, is likely to outlive you, knows and understands your artwork, 
and who will discharge their duty of care to your estate by carrying out your intentions, 



 

  

particularly your intentions regarding your artwork. You may also want to authorise the 
executor to manage your moral rights for you and take action if these rights are 
infringed. 

Appointing an executor to be a trustee 

An executor may also be appointed to act as a trustee in a will. A trustee is responsible 
for any ongoing duties that need to be performed on behalf of a trust (see Establishing 
a trust for information about trusts).  
 

3.3 Guardians.  

A guardian is the person you nominate in your will to look after the interests of your 
children under the age of eighteen if they are left without a living parent. 

Choosing a guardian(s) 

Before you nominate the guardian(s) of your children under the age of eighteen years, 
you should ensure that the person(s) you have in mind is happy to take on that 
responsibility. The guardian(s) also should be someone who is likely to outlive you. In 
the event that your child is left without a living parent, the Court will choose the 
guardian(s) you have named in your will to care for your children if this is in the 
children's best interests. You should ensure that there are sufficient funds from your 
estate to enable the guardian(s) to pay for your children’s expenses. 

3.4 Beneficiaries 

You can leave your estate or part of it to any person or organisation you choose, but 
this must be written in your will unambiguously and you should be aware of the tax 
implications of your choice. 

Family provision 

While you have freedom to choose who will benefit from your estate, certain relatives 
and dependents can challenge the terms of your will after you die. Whether you leave 
a will or die intestate (without a will), if there is inadequate provision for the proper 
maintenance and support of certain family members and dependents, courts have 
power under State and Territory legislation to make provision for them out of your 
estate. 
 
In most States and Territories, potential claimants include spouses, former spouses 
and children of any age whether legitimate, ex-nuptial or adopted. You should certainly 
seek legal advice when making your will if you are not planning to nominate your 
spouse, children or other dependents as the main beneficiaries. The legislation in 
some States and Territories includes a wider category of relatives and dependants as 
potential claimants. De facto spouses and stepchildren may also be included. 
 

De facto spouses and same sex partners 

If you die without a will, your estate will be distributed among your closest relatives 
according to the rules of intestacy. Whilst the rules of most States and Territories 



 

  

recognise a de facto spouse as a beneficiary, this is not always the case for same sex 
partners. 
 
In some States and Territories same sex partners may be eligible to make an 
application as a dependent for maintenance and support under testator’s family 
provision legislation. In New South Wales, a claimant can include a person who was 
wholly or partially dependent on the deceased and was at some time a member of the 
deceased's household. This can include same sex partners. 
 
To avoid difficulties, if you wish all or any part of your estate to go to a de facto spouse 
or same sex partner (whether to provide for their maintenance and support after your 
death or simply for their enjoyment) you must make this intention clear in your will. 

Institutions as beneficiaries 

Collecting and educational institutions 

Most national, state and regional art galleries, museums, libraries and universities 
have policies for accepting bequests of artwork. It is a good idea to do some research 
before you choose an institution for your bequest, to ensure it is able to accept your 
artwork and will deal with it in a manner which is appropriate to your wishes. Some 
institutions collect only certain categories of artwork. 
 
Most institutions are more likely to accept your bequest if they have already 
established a relationship with you. This enables the institution to become familiar with 
your artwork and enables you to get to know more about its facilities and its 
acquisition, collection and exhibiting policies. 

Institutions’ selection criteria 

Almost all institutions reserve the right to select from donated artwork rather than 
accept all of it. Selection criteria vary but may include: 
 

 relevance of the artwork to their collection; 

 quality and condition of the artwork; 

 significance of the artwork and the artist; 

 whether the artist is already represented in the collection; 

 capacity of the institution to store and care for, and to display or screen, the 
artwork; 

 historical or cultural significance of the artwork; and 

 (for State or Territory institutions) close association of the artwork or artist with the 
State or Territory. 

 
Most institutions refuse to accept bequests that impose conditions, as these might be 
incompatible with the institution's collecting, storage or exhibition policies. 

Deaccessioning policies 

Collecting institutions have policies which detail the conditions under which they can 
remove artworks from their collections (‘deaccessioning policies’). Most institutions 
review their collections from time to time to determine whether or not an artwork 



 

  

should remain in the collection. You should check each institution's policy before 
making a bequest. 

3.5 Your body 

In most cases, directions in your will about what happens to your body and any funeral 
arrangements do not carry the force of law and will not bind your executor. However, 
such directions, if stated explicitly, do make your wishes clear and should influence the 
exercise of your executor's discretion. If the disposal of your body is disputed, your 
directions may also influence a Court's decision. 
 
It is advisable not to rely solely on your will to make your wishes known as your 
executor may not read the will until after your family have made arrangements for your 
body. For this reason, you should make your wishes known (preferably in writing) to 
your executors and close family members prior to your death. 



 

  

4.  FORMALITIES OF A WILL 

4.1 Legal requirements 

Legislation in each State and Territory sets out what is required when making a legally 
enforceable will. It is very important that this legislation is complied with, as failure to 
do so may result in the will having no effect when you die. 
 
Generally, a will complies with the formal requirements if: 
 

 it is in writing and dated; 

 it is signed at the end of the document by the testator in the presence of two adult 
witnesses. Neither the witnesses nor their spouses should be beneficiaries under 
the will; 

 (where the will is longer than one page) the testator and witnesses sign the 
bottom of each page; and 

 there is a clause in the will, signed by both witnesses, which states that the will 
was signed by the testator in the presence of the witnesses and that they signed 
in the presence of the testator and each other. This is known as an ‘attestation 
clause’. This clause should include the name, address and occupation of the 
witnesses. 

 
If the will is longer than one page, it is advisable to join all the pages together but no 
other documents should be attached to the will. The testator and both witnesses 
should sign and date the will with the same pen to avoid arousing suspicion that the 
will was not signed by the testator in the witnesses’ presence. 
 
The terms of your will should reflect your own wishes and not the influence or pressure 
exerted by another person. 
 
If you own assets held overseas, you will have to check that your will also complies 
with the legal formalities of that country. It may be easier to have a separate will which 
deals with that property and which appoints an executor who resides there. 
 
By consulting your local community legal centre, the Arts Law Centre of Australia or a 
private lawyer, you can ensure that you comply with the formal requirements for a will, 
that your intentions are effectively expressed, and that you avoid common errors such 
as making a gift in your will for one of your witnesses, or making inadequate provision 
for your dependents. 

4.2 Legal capacity to make a will 

In order to make a will you must be over the age of 18 and have the necessary mental 
capacity - that is, you must be ‘of sound mind, memory and understanding'. This 
means that you understood you were signing a will disposing of property after your 
death, had a general idea of the extent and character of the property, and that you 
were aware of the claims to your estate by the natural claimants to it, such as your 
spouse and children. Even if it is established that you were insane or suffered from 
insane delusions, if you executed your will during a lucid period, this will suffice. 



 

  

 
If your will has been validly executed and there is nothing suspicious in its terms, a 
court will presume that you knew and approved of its contents and had the capacity 
and intention to make it and that the will reflected your own wishes. 
 

4.3 Changing or cancelling a will 

Sometimes changes in yours or other people's circumstances will impact on whether 
your will reflects your intentions. And, of course, you may also change your mind about 
how you want your estate to be distributed. 
 
You can change or cancel your will at any time if you decide to distribute your estate in 
a different way. 

Changing a will 

There are strict legal rules about making valid changes to your will. You should not 
attempt to change your will simply by crossing out the parts which no longer reflect 
your intentions or by adding in new clauses. 
 
You can change your will by signing a separate document which then forms part of the 
will. This document is called a 'codicil'. The codicil has to meet the same formal 
requirements of a will. Due to the complexities of the law about this, in most cases it is 
easier to make an entirely new will. 

Cancelling a will 

You can cancel (‘revoke’) your will entirely by: 
 

 making a new will which contains a clause expressly revoking any previous will;  

 by destroying the will (with the intention of revoking it);  

 by getting married; and  

 in some States and Territories, by getting divorced. 

Marriage 

Your will is automatically revoked when you marry or re-marry unless you clearly 
contemplate the marriage at the time you make your will. In some States and 
Territories you will actually have to state that the will is made in contemplation of the 
forthcoming marriage. If you have not made this type of will, it is important to make a 
new will after your marriage to avoid dying intestate. 

Divorce 

In some States, a divorce will also cancel part or all of your will. You should consider 
making a new will if you divorce. 
 
If you have made a will naming a former de facto partner as a beneficiary, you should 
make a new will if you no longer want that person to receive any part of your estate. 



 

  

4.4 Death of a beneficiary, executor or guardian 

Beneficiary 

If a beneficiary named in your will dies before you, you may want to change your will. 
Otherwise, that part of your estate may pass to other beneficiaries named in your will 
or may be disposed of according to the ‘intestacy rules’. 
 
If you have more children after making your will, you may want to amend it to include 
them as beneficiaries.  

Guardian or Executor 

You may also want to change your will to choose a new executor or guardian if the 
people named in your will to take these roles die before you. 
 

4.5 Storage of the will 

Ensure that your will is kept in a safe place.  
 
The original should be stored in a safety deposit box at your bank, with your lawyer if 
you have one, or a trustee company or the Public Trustee.  
 
A copy should be kept with your business papers and another, in a sealed envelope, 
with the executors, who should be told where the original is kept. If there is a codicil, 
store it with the original will and keep a copy of the codicil with all copies of the will. 

Locating your will 

In New South Wales it is now possible to register, for free, the location of your will with 

the NSW Wales Registry of Births, Deaths and Marriages. This will assist your 
family, friends, or executor to locate your will if this is not known to them at the time of 
your death. See Useful Organisations for the New South Wales Registry of Births, 
Death and Marriages contact details. 

4.6 Granting of probate 

A grant of probate is an order from the court to confirm that a will is valid and that the 
executor can distribute the deceased’s estate. Once a grant of probate is made, 
members of the public can obtain a copy of the will from the Probate Division of the 
relevant State or Territory Supreme Court. See Useful Organisations for contact details 
of your State and Territory Supreme Court. 
 

http://www.bdm.nsw.gov.au/wills/wills.htm


 

  

5.  WHAT IF YOU DON'T LEAVE A WILL? 

If you don't leave a will you will die intestate and your entire estate will be distributed by 
the Court according to the 'rules of intestacy'. Even if the intestacy rules, as set out 
below, would distribute your estate to the beneficiaries of your choice, it is still better to 
have a will to avoid unnecessary delays and cost to your estate. Having a will also 
means that you are able to choose your own executor and the guardian of your 
children under the age of eighteen years. 

5.1 Rules of intestacy 

The rules of intestacy vary in each State and Territory, but in general the following 
procedure is followed: 
 
1.  An application is made to the Court to administer your estate. Generally, your 

relatives who are most likely to be beneficiaries under the rules of intestacy will 
make the application to act as administrator. They will have to prepare a number 
of legal documents to make the application and to show that proper attempts 
have been made to locate a will. The legal documents must be filed at the 
Registry of the Probate Division of the Supreme Court of the relevant State or 
Territory. 

 
2.  The administrator may have to lodge a sum of money to guarantee that their 

duties will be carried out properly (a ‘bond’). The amount of the bond required is 
usually equivalent to the value of the intestate estate. However, the Court can 
waive this requirement. 

 
3.  After debts, liabilities and taxes are paid and the Court's costs are met, your 

estate will be distributed to designated next of kin, identified in the relevant State 
or Territory legislation. If there are no surviving next of kin, the intestacy rules do 
not allow your estate to pass to a close friend or favourite charity. Instead, your 
estate passes to the Government. The rules of intestacy usually exclude 
stepchildren, cousins and relatives by marriage such as a brother-in-law. The 
rules always give priority to your surviving spouse, and if there is no surviving 
spouse, to your children. For example, in New South Wales distribution occurs in 
the following order: 

 

 to your surviving spouse if you have one.
1
 Depending on the value of your 

estate, part of it may also go to your surviving children; 
 

 if you do not have a surviving spouse but your children survive you, they will 
share your estate equally. 'Children' includes legitimate, ex-nuptial, adopted 
and artificially conceived children but does not include stepchildren. If any of 
your children have died before you, leaving children of their own, then those 
children (your grandchildren) take their parent’s share of the estate; 

 

                                                           
1
 In some States and Territories this can include a de facto spouse, but in no State or Territory does it 

mean your divorced spouse. 



 

  

 if you leave neither a spouse or children, your parents will receive equal 
shares of your estate, or, in the case of one parent surviving you, your entire 
estate; 

 

 if neither spouse, children nor parents survive you, your estate will go to your 
brothers and sisters or their children; failing them, to your grandparents; 
failing them, to your aunts and uncles;

2
 

 

 if none of these relatives survive you, your estate will go to the Government. 
 

4. Once your estate has been allocated according to the rules of intestacy, certain 
relatives and dependents who believe that they would not, upon distribution, 
receive proper maintenance and support from your estate may apply under family 
provision legislation to have the allocation varied. 

 

More information 

For information on the rules of intestacy in your State or Territory contact the 

Office of the Public Trustee in your State or Territory or the Probate Office in 

your State or Territory Supreme Court. See Useful Organisations for their 

contact details. 

                                                           
2
 In some States and Territories, other than New South Wales, your cousins may receive your estate if 

your aunts and uncles have died before you. 
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6.  TAX IMPLICATIONS 

This section outlines the potential tax implications in planning your estate. It is based 
on the law at the time of writing and is intended as a general guide only. As tax laws 
change frequently it is best to seek guidance from a suitably qualified lawyer or 
accountant with respect to your particular circumstances. Contact the Arts Law Centre 
of Australia, CPA Australia (CPA stands for certified practising accountant), or The 
Institute of Chartered Accountants for referral to an accountant or lawyer. See Useful 
Organisations. 
 
As previously discussed, there are various ways to transfer the ownership of property, 
such as by sale or gift during your lifetime, or by will after your death. See How to Plan 
Your Estate. The tax consequences of each method of disposal of artworks are 
different and are briefly described below.  
 
There is also a difference in the tax treatment of artworks created for sale as part of a 
professional artist’s business and artworks created or acquired to be kept as part of an 
artist’s personal collection. Artworks created for sale as part of a business are treated 
as part of the trading stock of the business. 
 
To understand the section below you may wish to refer to What is Capital Gains Tax? 
first. 

6.1 Sale of artwork in your lifetime 

A professional artist may produce or acquire artwork either for sale as part of their 
business, or to keep, as part of their personal collection. When the artwork is sold the 
tax consequences are different as explained below. Click to go to a summary diagram 
of this section. 

Artwork forming part of a business 

Where an artwork forms part of a business and it is sold, it will be treated as trading 
stock and proceeds of the sale will be treated as income received in the course of 
carrying on the business. Capital gains tax (CGT) will not apply to income received 
from the sale of the artwork. See also What is Capital Gains Tax? 

Artwork forming part of a personal collection 

Where an artwork forms part of a personal collection and it is sold, income received 
from the sale will be subject to capital gains tax, unless the $500 threshold, explained 
below, applies. See also What is Capital Gains Tax? 

Calculating capital gains tax 

The amount of any capital gains tax payable will depend on the following 3 factors: 

(a) Sale price less cost base 

The capital gain on which tax will be payable will generally be equal to the income 
received from the disposal of the artwork less the cost base of the artwork. The cost 
base includes the amount paid to acquire the artwork or the cost of materials used in 
order to make the artwork. 

http://www.artslaw.com.au/
http://www.artslaw.com.au/
http://www.cpaaustralia.com.au/
http://www.icaa.org.au/
http://www.icaa.org.au/
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(b) Date of acquisition and disposal  

The amount of any capital gains tax payable also depends on how much time has 
passed between acquisition and disposal of an artwork.  
 

Capital gains tax will generally only be assessed on 50% of any capital gain made on 
the sale of the artwork if, for the purposes of the capital gains tax provisions, the 
artwork was acquired at least 12 months before the disposal of the artwork.  
 
However, if an artwork is disposed of within 12 months of its acquisition, capital gains 
tax will be assessed at 100% of the capital gain. 

(c) Capital gains tax $500 threshold 

A capital gain or a capital loss is ignored if the amount paid to acquire or create the 
artwork, which is part of your personal collection is less than $500.  
 
The amount paid to acquire the artwork is calculated on the market value of the whole 
artwork. Therefore if you pay less that $500 for a share or interest in an artwork capital 
gains tax will still be applied if the market value of the artwork is more than $500. This 
rule does not apply to interests acquired before 16 December 1995. 

Example 

Bill is a professional artist. Bill made an artwork for part of his private collection that 
cost $600 to make. He later sells it for $9,000 within 12 months of making the artwork.  
 
Bill will have to include $8,400 as a capital gain in his personal assessable income 
being the sale price less the cost of making the artwork. 
 
If the work had cost $300 to make, Bill would not be required to declare any capital 
gains in his assessable income when he sold it for $9,000. 

Example 

Bill and Jane purchased a painting for $800 by contributing $400 each for the 
purchase. They sell the painting 3 years later for $5000.  
 
The sale of the painting will be subject to the capital gains tax provisions as the market 
value of the painting at the time of purchase was more than $500, even though the 
cost base of their respective interests in the painting was less than $500. However, as 
the painting has been held for more than 1 year, the amount that has to be included in 
Bill’s and Jane’s income will be reduced by 50%. 

6.2 Gift of artwork in your lifetime 

Click to go to a summary diagram of this section. 

Gift of artwork forming part of business 

If an artwork that forms part of a business and its trading stock is given away during 
your lifetime, the assessable income of that business will include the market value of 
the artwork. Capital gains tax (CGT) will not apply to the gift of the artwork. See further 
What is Capital Gains Tax? 
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Gift of artwork forming part of personal collection 

If an artwork is given away from a private collection capital gains tax will apply, unless 
the $500 threshold, explained above, applies.  

Calculating capital gains tax 

The amount of any capital gains tax payable will depend on the following 3 factors: 

(a) Market value less cost base 

The capital gain, on which tax will be payable, will generally be equal to the market 
value of the artwork less the cost base of the artwork.  
 
The market value of the artwork will need to be ascertained by a valuer or a gallery. 
 
The cost base includes the amount paid to acquire the artwork or the cost of materials 
used in order to make the artwork 

(b) Date of acquisition and disposal 

The amount of any capital gains tax payable also depends on how much time has 
passed between acquisition and disposal of an artwork.  
 
If, for the purposes of the capital gains tax provisions, the artwork was acquired at 
least 12 months before the gift of the artwork, capital gains tax will generally only be 
assessed on 50% of the difference between the market value of the artwork and the 
cost base. 
 
If the artwork has not been held for 12 months, capital gains tax will be assessed on 
100% of the difference between the market value of the artwork and the cost base.  
 
It will not be possible to index the cost base of the artworks for inflation. See also What 
is Indexation?. 

(c) Capital gains tax $500 threshold 

See Above. 

Gifts eligible for tax deduction 

If you make a gift of artwork during your lifetime to certain funds, authorities or 
institutions, you may be eligible for a tax deduction. In addition, capital gains tax may 
not apply. 
 
You might consider making a gift of artwork from your personal collection to: 
 

 a public art gallery, library or museum under the Cultural Gifts Program (formerly 
known as the Taxation Incentives for the Arts (TIA) Scheme); or  

 

 the Commonwealth as part of its Artbank collection; or  
 

 a philanthropic or public benevolent fund, such as the Australian Visual Artists' 
Benevolent Trust (administered by NAVA), set up to provide emergency assistance 

http://www.dcita.gov.au/Article/0,,0_1-2_2-3_491-4_104282,00.html
http://www.dca.gov.au/artbank
http://www.visualarts.net.au/nava/formsdownload.asp
http://www.visualarts.net.au/nava/formsdownload.asp
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to professional visual artists in crisis caused by illness, disability or other major 
misfortune. 

Cultural Gifts Program 

The Cultural Gifts Program encourages gifts of significant cultural items to public art 
galleries, museums and libraries by offering donors a tax deduction for the market 
value of their gifts, under subdivision 30-A of the Income Tax Assessment Act 1997. 
The Cultural Gifts Program is administered by the Department of Communications, 
Information Technology and the Arts. Comprehensive information about this program 
is available from the Department. See Useful Organisations or click here. 
 
To make a donation under this program there are certain requirements to be met, 
including obtaining current market valuations of any artwork at the time of its donation. 
Further advice about this and other requirements are available from the Department 
for both donors and institutions accepting gifts.  
 
Donations made under the program are exempt from capital gains tax. As well, the 
average of the GST inclusive written valuations of the artwork (of which two are 
required) can be a tax deduction, but not in all cases. The Department can advise you 
of the limitations on tax deductibility. Finally, any tax deduction that applies may be 
spread over a period of up to five years. . . 
 
The tax implications of making a gift to a cultural organisation or institution are 
complex and it is advisable to seek further advice when considering a donation. 

6.3 Artworks left by your will 

For the purposes of the Income Tax Assessment Act 1997 and the calculation of capital gains tax 

and assessable income, an executor of your estate or a beneficiary under your will is treated as 

having acquired any assets you leave or bequeath to them as at the date of your death.  

 

The consequences for executors and beneficiaries are briefly described below. 

Executor 

Capital gains tax 

Any capital gain arising from the transfer of artwork to your executor by operation of 
your will, will not be subject to capital gains tax, except where the beneficiary is a tax 
exempt body such as a charity, a trustee of a complying superannuation fund or a non-
resident of Australia. If one of the exceptions apply, the executor will have to include 
any capital gain in your assessable income for the part of the income year in which you 
died. The executor is responsible for paying the capital gains tax, not the beneficiary. 

Assessable income 

Your executor will also have to include in your assessable income, for the part of the 
income year in which you died, the market value of any artwork that was your trading 
stock. 

http://www.dcita.gov.au/Article/0,,0_1-2_2-3_491-4_104282,00.html
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Beneficiary  

Capital gains tax 

A beneficiary who receives any artwork from your personal collection, will ordinarily be 
subject to the capital gains tax provisions if the beneficiary later sells the artwork they 
inherit. As mentioned above, a beneficiary is taken to have acquired the asset at the 
date of your death. 
 
Any capital gain will be equal to the capital proceeds less the cost base. The cost base 
will be calculated based on the market value of the artwork as at the date of your 
death, plus any allowable indexation of the cost base. See also What is indexation? 

Valuation of artworks 

Your executor should arrange for a valuation of your artwork to ascertain its market 
value.  
 
If you have a gallery it would be usual to have the gallery value the work, based on 
current market value. If you do not have a gallery, a recognised, professional valuer 
could be approached to undertake the work. The person would not need to be a valuer 
approved for the Cultural Gifts Program but the valuer’s credibility would have to be 
acceptable to the Australian Tax Office and the value would have to be justifiable in 
the event of an audit. 

6.4 Capital gains tax and copyright 

Copyright can be treated as a capital gains tax asset by the ATO. If, during your life, 
you transfer the copyright in one of your artworks to someone else you may be 
required to include an amount in your assessable income. If you leave the copyright in 
an artwork to someone as part of your will it may be treated in a similar way to other 
assets for the purposes of capital gains tax. It is also worth noting that in certain 
circumstances you can claim deductions for capital expenditure incurred by you in 
producing the subject matter of the copyright. You should seek specialist advice if you 
think this may apply to your circumstances. 

What is capital gains tax? 

Capital gains tax is a tax charged on any capital gain made from the disposal or 
change in ownership of assets, such as artworks or other property. It applies to assets 
acquired after 19 September 1985. It is shown in an individual’s annual income tax 
return. 
A capital gain (or profit) may apply when you sell an asset for more than you paid for it.  

What is indexation? 

Indexation is a method for calculating the increased cost base of an asset owing to 
inflation. 
Indexing for inflation may apply to disposal of assets by an executor or beneficiary, 
depending upon when a deceased person acquired the asset and when the executor 
or beneficiary disposes of it.  
 



 

  

Sale of artwork during lifetime 

and capital gains tax impact 

Are the artworks part 
of a business? 

Are the artworks part 
of a personal 
collection? 

No Yes 

Income received 
from sale is treated 

as income of the 
business and capital 
gains tax does not 

apply 

No 

Was the artwork acquired for 
less than $500 or did it cost 

less than $500 to make? 

No Yes 

No capital gains 
tax applies 

Was the artwork sold 12 
months after it was 
acquired or made? 

Yes No 

50% of 
capital 

gains tax 
applies 

100% of 
capital 

gains tax 
applies 

Capital gains tax = 
Sale price of 

artwork less cost 
base (acquisition 
price or cost of 

materials) 



 

  

Gift of artwork during lifetime 

and capital gains tax impact 

Are the artworks part 
of a business? 

Are the artworks part 
of a personal 
collection? 

No Yes 

Market value of the 
artwork is treated as 
income of the 
business and capital 
gains tax does not  
apply 

No 

Was the artwork acquired for 
less than $500 or did it cost 
less than $500 to make? 

No Yes 

No capital gains 
tax applies 

Was the artwork given 
away 12 months after it 
was acquired or made? 

Yes No 

50% of 
capital 
gains tax 
applies 

100% of 
capital 
gains tax 
applies 

Capital gains tax 
= Market value of 
artwork less cost 
base (acquisition 
price or cost of 
materials) 



 

  

 
 

No 
CGT 

payabl
e 

No 
CGT 

payabl
e 

Transfer by executor to 
beneficiary 

Is the beneficiary a tax exempt 
body or non-resident? 

Beneficiary sells 
artwork 

CGT applies = 
Sale price less 

cost base 
(normal rules 
of CGT apply) 

Yes No 

CGT 
applies 

Gift of artwork by will and 

capital gains tax impact 

Transfer of artwork to 
executor 

Transfer of artwork to 
beneficiary 

CGT 
does not 
apply 



 

  

Appendix A  

SAMPLE INVENTORY OF ARTWORKS 

 
An inventory will assist your executors. Recording the following details for each artwork 
will help ensure that they can be positively identified and will provide a means of 
authentication to enable forgeries to be recognised in the future. 
 

1.  Identification: It is recommended that each artwork be allocated a unique and 
sequential number or code. This number or code, together with the year of 
execution, should be recorded on the artwork and in the inventory. 

 

2.  Name of artist: If the artwork was collaborative, the names of all contributing 
artists should be recorded. 

 

3.  Copyright: The circumstances of the artwork’s creation should be noted, in 
particular if the artwork was collaborative, commissioned, created during the 
course of employment, for a government department or agency or subject to any 
contract. In these cases, the copyright may not belong to you. Any assignment of 
copyright or licences granted to another party should be noted. See Ownership of 
Copyright. 

 

4.  Signature: The inventory should record whether the artwork is signed and where 
the signature is located on the artwork. 

 

5.  Title: In contemporary artworks this rarely helps to identify artwork but if it is also 
recorded on the artwork itself it can be useful. 

 

6.  Medium/Media: This is particularly important where non-traditional media have 
been used. 

 

7.  Dimensions: For two-dimensional artwork it is preferable for the unframed 
dimensions to be documented, with height preceding width. If it is a 'sight' 
dimension or a dimension that is qualified in any way this should be recorded. 

 

8.  Edition: If the artwork has been produced in multiples, the size of the edition 
should be recorded. 

 

9.  Photographic documentation: Preferably a colour slide or transparency should 
be kept of the artwork with its corresponding ID number recorded on the slide or 
carrier. 

 

10.  Present location of the artwork: It is important to specify whether the artwork is 
in your possession, on loan, on consignment for sale, sold or given away. 

 

11.  Sales history: When an artwork is sold, details of the sale should be recorded, 
including exhibition, purchaser and sale price.  



 

  

 

12.  Installation instructions: These may be important particularly if the artwork is an 
installation or electronic artwork. 

 



 

  

Appendix B 

GLOSSARY OF TERMS 

Administrator  
Person appointed by a court to deal with an estate where a will has not been left. 
 

Attest  
Witness a will. 
 

Beneficiary  
A person who receive some or all of the deceased person’s estate; person for whose 
benefit property is held by trustees or executors. 
 

Bequest  
Gift made by operation of a will. 
 

Capital gains tax  
Tax payable on profits made from the sale of certain assets. 
 

Conditional bequests  
Gift in a will which is not to be received until a particular condition is fulfilled (eg. ‘to my 
daughter if she survives me and attains the age of eighteen’). 
 

Codicil  
Document that is signed in accordance with the formalities of a will for the purpose of 
adding to or altering a will previously made. 
 

Copyright  
Bundle of property rights in an original work (dramatic, literary, artistic or musical) or 
other subject matter (such as films or sound recordings) that enable their creator to 
control the reproduction, adaptation, publication, communication and performance of 
the work. 
 

Cultural Gifts Program  
Program administered, at the time of writing, by the Federal Department of 
Communication, Information Technology and the Arts which encourages donations of 
significant cultural items to public galleries, museums and libraries by offering donors a 
tax deduction for the market value of their gift. 
 

Death certificate  
Document certified by a qualified medical practitioner verifying that a person has died 
and the approximate time and cause of death. This is required before an estate can be 
administered. See Administrator. 
 

Deaccession  
The removal of an artwork from a gallery or museum’s ownership. 
 



 

  

 

Estate 
All property (real, personal and intellectual) of a deceased person including any debts 
and other liabilities at the time of their death. 
 

Executor  
Person appointed in a will to deal with the estate of a testator. 
 

Gift  
Another term used to describe a bequest in a will. 

 

Intellectual property  
Property of an intangible nature associated with intellectual endeavour - further 
classified as copyright; registered designs; patents; trademarks; unregistered 
trademarks; and the protection of confidential information. Intellectual property rights in 
an artwork are separate to property rights in the artwork itself.  
 

Intestate 
Dying without leaving a will, or without leaving a valid will. 
 

Joint tenancy   
A form of ownership of property involving two or more persons who are equal owners 
of property and neither has a fixed share of the property. The unique aspect of joint 
tenancy is that as the joint tenants die, their share automatically passes to the 
surviving owner(s) so that, eventually, one person holds the entire property. 
 

Letters of administration  
Formal approval by a court where there is no will, that an estate be distributed and an 
administrator appointed for that purpose in accordance with the rules of intestacy. 
 

Legal capacity  
The ability of a person to make a legally binding document such as a valid will. 
Generally, it is necessary to be over 18 and of sound mind. 
 

Probate 
Formal approval by a court that a will is valid, that an executor is appointed to 
administer the estate and that the estate is to be distributed in accordance with the 
terms of the will. 
 

Revoke  
To declare a previous will invalid by making a new will or by destroying the old one. 
 

Rules of intestacy  
When a person dies intestate (without a will), the estate is then distributed according to 
the rules of intestacy (found in relevant State and Territory legislation) which set out 
the people to whom the estate is to be distributed, and in what order. 
 

Tenancy in common  
A form of ownership of property where two or more persons have fixed shares in 
property which may be equal (50% each) or unequal (for example 2/3rds to one and 



 

  

1/3 to the other). Upon the death of a tenant in common, their share does not go to the 
surviving tenants but is passed to their estate.  
 

Testator  
Person who makes a will. 
 

Testator’s family maintenance 
Where the testator has not made adequate provision for certain relatives and/or 
dependants under the will, they may apply to have the will varied by a court to provide 
them with adequate maintenance. 
 

Trust 
Legal relationship between one person, the trustee, who holds property for the benefit 
of others, the beneficiaries. 
 

Trust deed  
Document which sets out the terms on which a trust is to operate. 
 

Trustee:  
Person who holds property on trust for the benefit of another person. 



 

  

Appendix C  

USEFUL ORGANISATIONS AND FURTHER READING

Arts Law Centre of Australia 
The Gunnery  
43-51 Cowper Wharf Road 
Woolloomooloo NSW 2011 
Ph: (02) 9356 2566 
Tollfree: 1800 221 457 
Fax: (02) 9358 6475 
Email: artslaw@artslaw.com.au 
Website: www.artslaw.com.au 
 

Australia Council for the Arts 
372 Elizabeth Street  
Sydney NSW 2000; OR 
PO Box 788  
Strawberry Hills NSW 2012 
Ph: (02) 9215 9000 
Tollfree: 1800 226 912 
Fax: (02) 9215 9111 
Email: mail@australiacouncil.gov.au 
Website: www.australiacouncil.gov.au   
 

Australian Copyright Council 
245 Chalmers Street  
Redfern NSW 2016; OR 
PO Box 1986 
Strawberry Hills NSW 2012 
Ph: (02) 9318 1788 
Fax: (02) 9698 3536 
Email: info@copyright.org.au 
Website: www.copyright.org.au/ 
 

CPA Australia 
National Office 
Level 28 
385 Bourke Street 
Melbourne VIC 3000 
Ph:(03) 9606 9606  
Fax: (03) 9670 8901 
Email: cpaonline@cpaaustralia.com.au 
Website: www.cpaaustralia.com.au/  
(click on Find a CPA or Contact CPA Australia for an office in your State) 

  

 

mailto:artslaw@artslaw.asn.au
http://www.artslaw.com.au/
mailto:mail@australiacouncil.gov.au
http://www.australiacouncil.gov.au/
mailto:info@copyright.org.au
http://www.copyright.org.au/
mailto:cpaonline@cpaaustralia.com.au
http://www.cpaaustralia.com.au/
https://www.cpaaustralia.com.au/13_using_this_site/13_0_0_0_home.asp


 

  

 

 

Department of Prime Minister and Cabinet – Office for the Arts 

Cultural Gifts Program 
GPO Box 787 
Canberra ACT 2601 
Telephone: 02 6275 9651  
Facsimile: 02 6275 9664  
Email: cgp.mail@environment.gov.au 
Website: www.arts.gov.au/tax_incentives/cgp    
 

The Institute of Chartered Accountants in Australia 
National Office 
37 York St 
Sydney, NSW, 2000; OR 
GPO Box 3921 
Sydney NSW 2001 
Ph: (02) 9290 1344 
Website: www.icaa.org.au/ (click on Find a CA or Contact Us for an office in your 
State) 
 
  

National Association for the Visual Arts (NAVA) 
The Gunnery  
43-51 Cowper Wharf Road 
Woolloomooloo NSW 2011; OR 
PO Box 60  
Potts Point NSW 1335 
Ph: (02) 9368 1900 
Fax: (02) 9358 6909 
Email: nava@visualarts.net.au 
Website: www.visualarts.net.au 
 

New South Wales Registry of Births, Deaths and Marriages 
35 Regent Street 
Chippendale NSW 2008; OR 
GPO Box 30 
Sydney NSW 2001 
Ph: (02) 8306 8400 
Tollfree: 1300 655 236 
Email: bdm-mail@agd.nsw.gov.au 
Website: www.bdm.nsw.gov.au 
 

Office of the Public Trustee 

 

ACT 
4 Mort Street 
Canberra City 2601 
Ph: (02) 6207 9800 
Fax: (02) 6207 9811 

mailto:cgp.mail@environment.gov.au
http://www.arts.gov.au/tax_incentives/cgp
http://www.icaa.org.au/
http://members.icaa.org.au/Customer/Custom/FindCA/CASearch.asp
http://www.icaa.org.au/about/index.cfm?menu=274&id=A104932288
mailto:nava@visualarts.net.au
http://www.visualarts.net.au/
mailto:bdm-mail@agd.nsw.gov.au
http://www.bdm.nsw.gov.au/


 

  

Email: publictrustee@act.gov.au 
Website: www.publictrustee.act.gov.au 

 

 

NSW 
19 O’Connell Street  
Sydney NSW 2000 
Ph: (02) 9252 0523 
Tollfree: 1300 364 103 
Fax: (02) 9231 4527 
Email: click on Contact Us at website 
Website: www.pt.nsw.gov.au 
 

NT 
Nicholas Place 
Corner Cavenagh & Bennett Streets 
Darwin NT 0800 
Ph: (08) 8999 7271 (Darwin enquiries) 
Ph: (08) 8951 5493 (Alice Springs enquiries) 
Fax: (08) 8999 7882 
Email: Public_Trustee.doj@nt.gov.au 
Website: www.nt.gov.au/justice/pubtrust/index.shtml   
 

QLD 
Trustee House 
444 Queen Street 
Brisbane QLD  
Ph: (07) 3213 9288 
Tollfree: 1300 360 044 
Email: clientenq@pt.qld.gov.au 
Website: www.pt.qld.gov.au 
 

SA 
211 Victoria Square 
Adelaide SA 5000 
Ph: (08) 8226 9200 
Tollfree: 1800 673 119 
Fax: (08) 8231 9518 
Email: pt.enquiries@sa.gov.au  
Website: www.publictrustee.sa.gov.au  
 

 

 

TAS 
116 Murray Street 
Hobart TAS 7000 
Ph: (03) 6233 7598 
Tollfree: 1800 068 784 
Fax: (03) 6231 0621 

mailto:publictrustee@act.gov.au
http://www.publictrustee.act.gov.au/
http://www.pt.nsw.gov.au/contact.cfm?category=6
http://www.pt.nsw.gov.au/
mailto:Public_Trustee.doj@nt.gov.au
http://www.nt.gov.au/justice/pubtrust/index.shtml
mailto:clientenq@pt.qld.gov.au
http://www.pt.qld.gov.au/
mailto:pt.enquiries@sa.gov.au
http://www.publictrustee.sa.gov.au/


 

  

Email: tpt@publictrustee.tas.gov.au 
Website: www.publictrustee.tas.gov.au 
 
 
 

VIC 
168 Exhibition Street 
Melbourne VIC 3000 
Ph: (03) 9667 6466 
Tollfree: 1300 138 672 
Fax: (03) 9667 6410 
Email: click on Contact Us at website 
Website: www.statetrustees.com.au 
 

WA 
565 Hay Street  
Perth WA 6000 
Ph: (08) 9222 6711 
Tollfree - Wills, Deceased Estates & EPA: 1300 746 116 
Tollfree - Administration & Represented Persons: 1300 746 212 
Fax: (08) 9221 0059 
Website: www.pto.wa.gov.au 
 

Philanthropy Australia Inc 
Level 2 
55 Collins Street 
Melbourne VIC 3000 
Ph: (03) 9662 9299 
Fax: (03) 9662 2655 
Email: info@philanthropy.org.au   
Website: www.philanthropy.org.au  
 

Redfern Legal Centre Publishing (RLCP) 
122 George Street 
Redfern NSW 2016 
Ph: (02) 9698 3066 
Fax: (02) 9698 3077 
 

Superannuation Complaints Tribunal 
Level 8 
60 Collins Street 
Melbourne VIC 3000; OR 
Locked Mail Bag 3060 
GPO Melbourne VIC 3001  
Tollfree: 1300 884 114 
Fax: (03) 8663 5588 
Email: info@sct.gov.au 
Website: www.sct.gov.au 
 

mailto:tpt@publictrustee.tas.gov.au
http://www.publictrustee.tas.gov.au/
http://www.statetrustees.com.au/contact-us
http://www.statetrustees.com.au/
http://www.pto.wa.gov.au/
mailto:info@philanthropy.org.au
http://www.philanthropy.org.au/
http://www.sct.gov.au/


 

  

Supreme Court:  

(ask for the Probate Office) 

 

NSW 
Queens Square 
Sydney NSW 2000 
Ph: (02) 9228 7377 
Fax: (02) 9228 7388 
Email: Supreme_Court@agd.nsw.gov.au 
Website: 
www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/pages/SCO_probatehow  
 
 

QLD 

Law Courts Complex 
304 George Street 
Brisbane QLD 4000; OR 
PO Box 15167 
City East QLD 4002 
Ph: (07) 3247 4313 
Fax: (07) 3247 5316 

Email: courtinfo@justice.qld.gov.au   

Website: www.courts.qld.gov.au/2442.htm   
 

SA 
1 Gouger Street 
Adelaide SA 5000 
Ph: (08) 8204 0505 
Fax: (08) 8204 8448  
Email: probate@courts.sa.gov.au 
Website: www.courts.sa.gov.au 
  

TAS 
Salamanca Place 
Hobart TAS 7000 
Ph: (03) 6233 6385 
Fax: (03) 6223 7816 
Email: courts@justice.tas.gov.au 
Website: www.supremecourt.tas.gov.au/wills__and__probate  
 

VIC 
Level 2 
210 William Street 
Melbourne VIC 3000 
Ph: (03) 9603 6111 
Email: webmaster@supremecourt.vic.gov.au 
Website: www.supremecourt.vic.gov.au/  
 

mailto:supreme_court@agd.nsw.gov.au
http://www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/pages/SCO_probatehow
mailto:courtinfo@justice.qld.gov.au
http://www.courts.qld.gov.au/2442.htm
mailto:probate@courts.sa.gov.au
http://www.courts.sa.gov.au/
mailto:courts@justice.tas.gov.au
http://www.supremecourt.tas.gov.au/wills__and__probate
mailto:webmaster@supremecourt.vic.gov.au
http://www.supremecourt.vic.gov.au/


 

  

WA 
Probate Office 
Level 14, 111 St Georges Terrace, 
Perth WA 6000 
Ph: (08) 9421 5152 
Fax: (08) 9421 5146 
Website: www.supremecourt.wa.gov.au/  
 

Taxation Institute of Australia 
Level 2 
95 Pitt Street 
Sydney NSW 2000 
PO Box H185 
Australia Square, Sydney NSW 1215 
Ph: (02) 8223 0000 
Fax: (02) 8223 0077 
Email: tia@taxinstitute.com.au  
Website: www.taxinstitute.com.au/  
 

The Trustee Corporations Association of Australia 
Level 7 
34 Hunter Street 
Sydney NSW 2000; OR 
GPO Box 1595 
Sydney NSW 2001 
Ph: (02) 9221 1983 
Tollfree: 1 800 819 427 
Fax: (02) 9221 2639 
Email: association@trustcorp.org.au 
Website: www.trustcorp.org.au/  

 

VISCOPY Limited 
1 Blackfriars Street, 
Chippendale, NSW, 2008 
Phone: 02 9310 2018 
Fax: 02 9310 3864 
Toll free number: 1800 649 901 
Email: viscopy@viscopy.org.au 
Website: www.viscopy.org.au 
 

Further reading 

Appleton, Gillian Bequests, Australia Council, 1993 Available from the Australia 
Council or at 
www.australiacouncil.gov.au/research/artists/reports_and_publications/bequests  
 
‘Rest Assured’, 4th Edition, Redfern Legal Centre Publishing, 2005 available from 
UNSW Press at www.unswpress.com.au/isbn/094720590X.htm 

http://www.supremecourt.wa.gov.au/
mailto:tia@taxinstitute.com.au
http://www.taxinstitute.com.au/
mailto:association@trustcorp.org.au
http://www.trustcorp.org.au/
mailto:viscopy@viscopy.org.au
http://www.viscopy.org.au/
http://www.australiacouncil.gov.au/research/artists/reports_and_publications/bequests
http://www.unswpress.com.au/isbn/094720590X.htm


 

  

Appendix D 

SAMPLE WILL FOR ARTISTS 

IMPORTANT NOTES ON USE 

Do not follow this precedent slavishly. Modify it to suit your needs. 
 
Ensure that all the # symbols have been considered before finalising the document. 
 
Since 1989 the law in NSW has permitted courts to accept various ‘informal 
documents’ (i.e wills which are not properly witnessed) where the court is satisfied that 
the informal document contains the testamentary intentions of the person who signed 
the document. However, it is recommended that all wills be signed and witnessed as 
described in note 29. 
 
It is advisable to seek professional advice as to the execution of your will. Despite 
assurance that a testator’s affairs are straightforward, lawyers often find that other 
issues emerge and need to be considered further. 



 

  

THIS WILL dated #
1
  2002 is made by me #

2
   of #

3
   in the State of 

New South Wales. 

1. I REVOKE all former testamentary dispositions. 

2. I APPOINT as my executor/executors and trustee/trustees (“my Trustee”)
4
 #

5
 but 

if he/she is unable to act then I APPOINT #
6
 in his/her stead. 

3. My Trustee may in his/her discretion use income or capital or both to pay income 
tax or any other tax or duty levied in respect of the disposal of any artwork by my 
Trustee, and if necessary or desirable, apportion liability for that tax or duty

7
. 

4. I GIVE 
8
 my estate, both real and personal, including my artistic endeavours to #

9
 

absolutely and appoint him/her as sole executor of my will
10

. [or] 

5. I GIVE to #
11

, the collection of artwork which is specified the schedule
12

 (signed 
for identification by me and the witnesses heres) attached to this will. [or] 

6. I GIVE my artwork to my Trustee absolutely but I EXPRESS THE WISH (without 
creating any binding trust) that my Trustee distributes it in accordance with his 
absolute discretion and, in exercising that discretion, my Trustee may give weight 
to any wishes expressed by me in my lifetime. 

7. I BEQUEATH the following legacies: 

a. To #
13

, my artworks titled #
14

, specified in the schedule of artworks 
(signed for identification by me and the witnesses heres) attached to 
this will; [or] 

b. To # 
15

 or if he/she predeceases me to # 
16

, the artworks titled #
17

; [or] 

c. To #
18

 my artwork titled #
19

 provided he/she attains the age of #
20

 
years. 

8. I BEQUEATH to #
21

 for their general purposes, #
22

. I declare that the receipt of 
the artwork by the director, accountant or other proper officer of the museum will 
be a full and sufficient discharge to my Trustee

23
. 

9. I GIVE my copyright (including moral rights) 
24

 in my artistic works to #
25

. 

10. If any of the beneficiaries named in clause [ ] dies before me then I DIRECT 
that the beneficiary’s entitlement be paid to his or her children (when they reach 
eighteen (18) years and if more than one in equal shares)/spouse

26
. 

11. After payment of my debts, I GIVE the residue of my estate to #
27

 but if 

he/she/any of them dies before me then to #
28

. 

12. All gifts in this Will are conditional upon the beneficiary surviving me by 30 days 
but if that does not occur then the substitutional provision (if any) applies. 

13. If the interest of any person under this Will is subject to that person attaining a 
certain age or living to a certain time, then, until that interest is vested in 
possession, it is a contingent interest. 

14. My Trustee shall have power to sell any asset and to invest as if my Trustee 
beneficially owned it. Where there is an infant beneficiary, my Trustee shall have 
power to apply the whole or part of the capital or income for the maintenance, 
education, benefit, accommodation or advancement of that infant. 



 

  

15. No executor of this Will is to be liable for any loss to my Estate or to any 
beneficiary unless the loss is attributable to the executor’s own dishonesty or to 
the wilful commission by him or her of an act known to them to be a breach of 
trust. 

 

SIGNED by the Willmaker
29

 in our joint presence 

and by us in the presence of the Willmaker and 

each other: 

) 
) 
) 
) 

 Witness 1  Witness 2 

Signature:  ....................................................    .............................................................  

Full Name:  ....................................................    .............................................................  

Home Address:  ....................................................    .............................................................  

Occupation:  ....................................................    .............................................................  

 



 

  

Schedule of Artworks 

 



 

  

 
Dated 2002 

Will 

of 

 

 

 
 
 
 
 



 

  

NOTES: 

 
                                                           

1  Insert date. 
2
 Insert full name of the Willmaker. 

3
 Insert full address of the Willmaker. 

4
  An executor is a person appointed by the testator to execute, manage, 

administer, direct and dispose of his or her will.  A trustee is a person to whom 
property is devised or bequeathed in a trust for another creating a fiduciary duty 
to the beneficiaries.  Duties are imposed on a trustee to ensure that the terms 
of the trust are carried out. 

5
 If there is a real possibility that the Willmaker and executor might die at or about 

the same time (e.g. where they are married) then a substitute executor and 
trustee should be appointed in which case the following words (commencing 
“but if”) should be inserted here.  Also, where there is a possibility of infant 
beneficiaries then it is prudent to appoint two or more executors and trustees. 

6
  Insert full name of the Executor. 

7
  If you leave artworks from your personal collection to beneficiaries in your will, 

capital gains tax (“CGT”) will not be payable on your death by your legal 
personal representative.  However if the beneficiary of the gift then sells the gift, 
they will be subject to CGT.  Your legal personal representative will also have to 
include in our assessable income for the part of the income year in which you 
died, the market value of any artwork that is your trading stock. 

8
 Where the whole of the estate is being left to a single person then there is no 

need to insert any specific gifts such as precedent clauses 4-9.  Likewise, if the 
entire estate is to be shared equally between two or more persons then, again, 
there is no need for specific gifts. 

9
  Insert full name of sole beneficiary. 

10
  The Willmaker may wish to make this a conditional clause by stating that the 

sole beneficiary must survive the Willmaker by a stipulated period, such as a 
month, before the gift will vest. 

11
  Insert full name of beneficiary. 

12
  To avoid confusion in the distribution of your estate, a schedule of artworks 

should be compiled and attached to the Will providing a sufficient description of 
the works that make up your estate. 

13
  Insert full name of beneficiary. 

14
  Insert title of artwork. 

15
  Insert full name of beneficiary. 

16
  Insert full name of substitute beneficiary. 

17
  Insert title of artwork. 

18
  Insert full name of beneficiary. 

19
  Insert title of artwork. 



 

  

                                                                                                                                                                                         
20

  Insert vesting age of beneficiary.  
21

  Insert name of donee (museum). 
22

  Insert a description of the artwork. 
23

 Problems may arise where a bequest of an artwork in a will is inaccurately 
described.  If the museum or other recipient  of  the gift provides the donor with 
an accurate written description to identify the piece in the will this problem can 
be avoided. 

24
 Moral rights are personal rights (as opposed to economic rights) that belong to 

authors or creators of artistic works in relation to their work.  They are designed 
to protect an author’s honour and reputation (unlike economic rights which are 
designed to protect property rights and yield a financial return).  Moral rights 
were given statutory recognition by the Commonwealth of Australia with the 
passing of the Copyright Amendment (Moral Rights) Act 2000.  Although this 
precedent clause only refers to artistic works, moral rights also extend to 
literary, dramatic, musical and cinematographic works.  Accordingly, those 
adjectives should be used where appropriate. 

25
  If the testator decides to split the assignment of their moral rights/copyright from 

the gift of the tangible artwork,  it is recommended that professional legal advice 
be sought. 

26
  Of course, the substitute beneficiary might be someone other than the 

beneficiary’s children or spouse. 
27

  Insert full name of beneficiary. 
28

 Insert name of substitute beneficiary.  For example, see drafting in clause 10 
and see also note 26.  It is particularly important to have a substitute beneficiary 
where there is a possibility of the Willmaker and beneficiary dying at/or about 
the same time - see first sentence in note 3. 

29
 The Will should be signed by the Willmaker in the presence of two witnesses.  It 

is desirable that the Will be signed at the foot of each page as well as at the 
end.  Where the Will comprises two or more pages, after the Willmaker has 
signed the Will then each of the two witnesses must similarly sign the Will in the 
presence of the Willmaker and of each other.  Also, the Will must be dated at 
the beginning. 

 



 

  

End papers: 

Australian Visual Artists Benevolent Fund 

Twice during his artistic career painter and sculptor Bert Flugelman suffered severe 
personal disasters, which could have left him destitute, had it not been for the 
generosity of friends and colleagues in the art world. His appreciation of their support 
led him to make efforts to see that other professional artists would have access to 
financial assistance in times of dire need. 
 
In 1967 Bert Flugelman donated an Ian Fairweather painting with the direction that it 
should be sold and the proceeds used to establish a trust fund to assist visual artists in 
extreme need. The trust has operated ever since and the trustees assess applications 
for need at any time. 
 
More information on the Australian Visual Artists Benevolent Fund can be found at the 
NAVA website 

The Bundanon Trust 

In 1993, Arthur and Yvonne Boyd donated their properties on the Shoalhaven River 
near Nowra on the South Coast of New South Wales to the Australian nation with the 
objective of fostering the arts and preserving the natural environment. The properties 
comprise over 1000 hectares of bush and river flats, houses and their contents, 
including an extensive art collection. The Bundanon Trust was incorporated as a 
company limited by guarantee in 1993 to manage the properties and art collection and 
to implement a cultural program. The Trust also provides a place where artists can 
stay to experience the natural environment of the Shoalhaven River. 
 
In March 1993, the Federal government made a one off grant to the trust of almost 
$5.5 million. This grant formed the basis for the trust's investment fund income from 
which provides the core funding for the trust's work. Individuals, including the late Sir 
Sidney Nolan and Lady Nolan, and several businesses have made further gifts of cash 
and assistance in kind. In June 1995 Fred Street, a retired Sydney businessman, 
donated $1 million to the trust. All of this money is applied to the purposes of the trust. 
 
More information on the Bundanon Trust can be found at www.bundanon.com.au 

Tony Tuckson 

In 1973, Tony Tuckson, an artist and the Deputy Director of the Art Gallery of New 
South Wales, died leaving behind an extensive collection of his paintings and 
drawings, a loving wife and colleagues in the museum profession who admired and 
honoured him and his work. He had not prepared an inventory of his works and the 
majority of them were unsigned and undated. 
 
In 1976, Daniel Thomas, then the curator of the Art Gallery of New South Wales and a 
friend and colleague of Tuckson’s, curated a retrospective exhibition of his work 
entitled Tony Tuckson 1921-1973: a memorial exhibition. Thomas undertook extensive 

http://www.visualarts.net.au/
http://www.bundanon.com.au/


 

  

research for the exhibition and its accompanying catalogue. While assisting Daniel 
with this, Margaret Tuckson realised the need to start an inventory. At first, lists of 
owners were kept in an exercise book but by 1980, to help keep track of increasing 
sales from exhibitions at Watters Gallery in Sydney, catalogue cards were made with 
information such as size, media, exhibitions and provenance; and for quick 
identification a colour photograph was taken of each work. Twenty-four years later the 
process of adding to and updating the inventory continues. It was invaluable at the 
time of putting together the monograph ‘Tony Tuckson’ and more and more reliance is 
placed on it for exhibition catalogues. 
 
In the years since his death, the market value and recognition of Tony Tuckson’s work 
has increased. His works are collected by major institutions around Australia as well as 
by many private collectors. Tony Tuckson has been afforded a place in Australian art 
history as both artist and art professional. The curatorial processes that assisted this to 
happen - research, documentation, criticism and collection - have been helped by the 
financial and time commitments made by Margaret Tuckson and Tony Tuckson’s 
former colleagues after his death.  
 
When reflecting on the inventory process which has taken her more than twenty years, 
Margaret Tuckson readily agrees that all artists should be encouraged to keep as 
accurate records as possible. She especially stresses that artists should at the very 
least sign and date their work. 


