INFORMATION SHEETS

CONTRACTS IN 10 QUESTIONS

1. What is a contract?

A contract is a legally enforceable understanding or exchange of promises between two or more people
or legal entities. A contract will usually refer to these people or entities as “parties”.

Regardless of whether a contract is in writing, verbal or implied by your actions, a contract requires four
essential elements:

A clear offer by one of the parties.

Acceptance by the other party (or parties) of the offer.

An exchange of value between the parties or consideration.
An intention to enter into a contract to create legal relations.
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2. Are contracts always in writing?
No, contracts do not always have to be in a document or in writing.

You may not realise it, but you enter into contracts every day, by buying a bus ticket, subscribing to a
music streaming service, or using a social media platform. When doing these things, you are usually
agreeing to terms and conditions with the service provider. It is always important to read and
understand these terms and conditions.

As long as the four essential elements of a contract are present (offer, acceptance, consideration and
intention), then a legally binding contract can be formed in almost any way, including:

e By having a conversation on the phone or in-person.
e Through an exchange of emails.

e By signing a formal written document.

It is always better to have contracts in writing so that the terms of the contract are clear.

3. How do | know if I’ve entered into a contract?

Since contracts aren’t always in signed written documents, it can be hard to know if you have entered
into a contract.
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The basic principle is that you have entered into a contract when all of the four essential elements of a
contract are satisfied (offer, acceptance, consideration and intention). This may occur by clicking “I
accept” on online terms, signing a document either physically or electronically (eg. by DocuSign or
similar software), or even by exchange of emails where both parties agree to the key terms of the
contract. For example, a client sends you an email asking you to paint an original mural of a black
panther on their garage door. The client says the style is up to you, that they will pay you $800 on
completion, and that they want it finished by the end of the month. If you reply agreeing to those terms,
then you will likely have entered into a legally binding contract.

If you are not sure whether you have entered into a contract, get legal advice.

4. Who can enter into a contract?
Not everyone has the legal capacity to enter into a contract, this includes:

e Young people under the age of 18.

e People who have a mental impairment (including a person who is incapable of
understanding what they are doing by reason of intoxication by drugs or alcohol).

e People signing on behalf of a company without authority.

If one of these factors applies to you or the other party you wish to enter into a contract with, you should
get legal advice before proceeding with the contract.

5. Is it okay to start work before signing the contract?

You may feel pressure to start working on something before a contract has been fully negotiated. This
pressure could be to meet a deadline or to avoid “missing out” on the project. However, you may not be
paid for the work if the contract falls through, doesn’t get signed or the client changes their brief for what
they want you to create. To protect yourself from these and other risks, it is best not to start work
before signing the contract.

6. | found a template contract on the internet which seems relevant. Is it
okay to use this?

We get it. Template contracts that you find on the internet can seem like a good idea, but are they right
for you? Especially when it comes to contract terms about how your creative work will be owned or
used, contract terms must be drafted with your specific circumstances in mind. This caution is to make
sure that your creative work is treated the way you and the other party intend.

Template contracts may have been drafted under the laws of another country and without specific
consideration of your situation. As an example, in the USA, agreements dealing with copyright work
may use the phrase a “work made for hire”, but that expression does not appear in Australian copyright
laws.

7. 1 don’t feel like | can negotiate the contract I'm being asked to agree to.
What should | do?

There is no legal reason why a contract cannot be negotiated. Particularly for contracts where you are
named as a party (as opposed to general terms and conditions applicable to all customers), you should
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feel empowered to negotiate a contract. Read the contract to ensure you understand your obligations
and your expectations of the other party. Some things you might want to consider are:

e |f it is a contract to commission a piece of artwork: Is the brief clear about what the client’s
requirements are?

e Is it clear what dates you will be delivering to?

e Are those dates reasonable and achievable?

¢ |s the amount of your compensation and timing for payment clear?

In negotiating the contract, ensure that all the important terms are accurately and completely captured
in the contract. Do not to rely on discussions or emails outside of the contract.

8. What should | do with a contract once it is agreed?

Once all the hard work is done and you have a signed contract — congratulations! Keep a signed copy
of the contract somewhere safe. Sometimes, you will need to refer to it. You may need to check
everyone is doing what they said they would do, a disagreement might arise, or you might need to get
advice from a lawyer.

9. | would like to change the contract, but it’s already agreed. What can |
do?

It is common for a contract to include a clause stating that changes must be agreed in writing. It is
always possible for the parties to agree to change the contract by signing another contract setting out
the changes to the original contract (often called a “variation” or “amendment” agreement). If you wish
to change a contract term, raise this with the other party and try to reach agreement about the change.
You should document any agreed changes in writing and have all parties sign it. It is not possible to
change the terms of a contract without agreement with the other side, unless the contract clearly states
that you can do so.

Because a “variation” is a new contract, it must have the four essential elements of a contract, including
consideration. To make sure your changes are legally binding, it is a good idea to get legal advice about
how to make those changes.

10. I’'m in a disagreement with the other party to the contract. What should
I do?

Sometimes, things might not go to plan and disagreements may arise. This might be about fees, the
scope of the services or timing of the project (or something else altogether). If this comes up, we
recommend these steps:

e Check if the contract has a dispute resolution clause. If so, follow this process. Many
contracts, including Arts Law templates, contain a clause where the parties agree to try
alternative dispute resolution like mediation before starting court proceedings (which can be
expensive and time-consuming). For more information about alternative dispute resolution,
see Arts Law’s Information Sheet. The parties can agree to alternative dispute resolution
(like mediation) even if there is no clause about it in the contract.

e Check if the contract has a legal notices clause. If so, review it carefully because it is
important that any communications regarding the dispute meet the notice requirements.
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¢ Get advice from a lawyer to understand your rights and obligations in relation to the dispute.
Further Resources
For more information about the law, take a look at these information sheets from Arts Law:

e Contracts: An Introduction

e Contracts: A glossary of jargon

e Contracts: Getting it right

e Signing Legal Documents

e Alternative Dispute Resolution - Mediation

Need more help?

Contact Arts Law (http://www.artslaw.com.au/), tel. (02) 9356 2566 or toll-free outside Sydney: 1800
221 457.

Disclaimer

The information in this information sheet is general. It does not constitute, and should be not relied on as, legal advice. The
Arts Law Centre of Australia (Arts Law) recommends seeking advice from a qualified lawyer on the legal issues affecting you
before acting on any legal matter.

While Arts Law tries to ensure that the content of this information sheet is accurate, adequate or complete, it does not
represent or warrant its accuracy, adequacy or completeness. Arts Law is not responsible for any loss suffered as a result of or
in relation to the use of this information sheet. To the extent permitted by law, Arts Law excludes any liability, including any
liability for negligence, for any loss, including indirect or consequential damages arising from or in relation to the use of this
information sheet.
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You may photocopy this information sheet for a non-profit purpose, provided you copy all of it, and you do not alter it in any
way. Check you have the most recent version by contacting us on (02) 9356 2566 or toll-free outside Sydney on 1800 221 457.

The Arts Law Centre of Australia has been assisted by the Commonwealth Government through the Australia Council, its arts
funding and advisory body.
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